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CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Proceedings 


Complaint, appearance, Schedule “A” & “B” 

Summons, copies (2) and copies (2) of Com- 
plaint issued Both served 3/8; U.S. Atty. 
Served 3/8/54 

Answer of defts. to complaint; C/M 5-7-54; app. 
of Dallas S. Townsend as atty. for defts. filed 

Calendered (N) 


Pre trial proceedings Keech, J. 


Motion of pltf for an order pursuant to Rule 
30(b) ; P&A; ¢/s 6/15/55; M.C. 6/17/55 Filed. 

Opposition of defts to motion under Rule 30, 
c/m 6/22/55 _filed. 

Pitf’s reply memorandum filed. 

Affidavit of Peter N. Schiller & Irving Mos- 
kovitz and Isadore G. Alk. Exhibits 1 & 2. 

Interrogatories (3 sets) of defts to pltfs; ¢/s 
6/28/55. 

Order denying pltf’s motion in all respects ex- 
cept that the depositions previously noticed 
defts shall be completed on or before October 
1,1955. (N) Matthews, J. 

Stipulation of counsel for pltfs and defts ex- 
tending time for pltfs to object to interroga- 
tories to 7/20/55 _filed. 

Stipulation of attys; exhibits (4) filed. 

Notice of motion; motion of pltf for prod of 
documents; ¢/s 8/1/55; affi; P&A; “Let this 
be filed,”,—Tamm, J. M.C. 8/1/55. 
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Proceedings 


Motion of pltfs for an order under Rule 30 (B) 
F.R.C.P. c/m 8/2/55; affi; P&A’s (fiat) Mat- 
thews, J. _ filed. 

Motion of pltfs to compel deft Brownell to an- 
swer questions propounded on oral examina- 
tion, e/m 8/3/55; P&A; M.C. 8/5/55 filed. 

Affidavit of deft in opposition to motion for 
production of statements; P&A; c/m 8/10/55 
filed. 

Order denying pltf’s motion.—for an order under 
Rule 30(b) F.R.C.P. (N) Matthews, J. 
Order overruling motion of pltf filed Aug 5, 1955 
to compel answers, except as to question 2 of 
page 2 of motion referred to as “p. 55, 1. 16:” 

(N) Wilkin, J. 

Motion of deft. for discovery & inspection under 
Rule 342 for order under rule 37 compelling 
pltf to answer interrogatories, ¢/m 11-23-55. 
Affidavit, Exhibit “A” & “B”; M/C 11-23-55. 
(FIAT) Curran,J. Filed. 

Stipulation extending time to answer motion for 
discovery, etc., to & including 12-6; & that hear- 
ing on motion be adjourned to 6-13 or Ist 
available date thereafter. Filed. 

Deposition of George M.G.H. Russel, published. 
Filed. 


Opposition to pltf to motion for discovery; c/m 
1556. Filed. 

Motion of pltfs to require deft #1 to produce & 
permit insptection of documents; P&A; M.C. 
16-56; (FIAT) Tamm, J. 
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Proceedings 


Affidavit of James D. Hill; c/m 1-12-56; Ex- 
hibits “A” “B” & “C”; Affidavit of M. Magda- 
lena Schoch; Supplemental P&A of defts in 
support of defts’ motion & in opposition to 
pltfs cross-motion; Tamm, J. 

Supplemental memorandum of deft in opposition 
to defts’ cross-motion; ¢/m 1-16. Filed. 
Reply affidavit of Irvin Moskovitz; ¢/m 1-19-56 

Filed. 

Memorandum opinion denying pltf’s motion & 
granting defts’ Motion that the orders of 
Judge Wilkin are the law of this case. (N) 
Tamm, J. 

Motion of pltff. for rehearing of defts. motion 
for inspection of documents, etc; affidavit; 
C/M 23-56 filed. 

Defts memorandum on pltfs counter-order & 
motion for re-argument; ¢/s 2-8-56. Filed. 

Pltf’s motion for reargument of deft’s motion 
requiring pltf to produce documents denied. 
(fiat) Tamm, J. 

Order granting deft’s motion to require pltf to 
produce certain documents & denying pltf’s 
motion to require defts to produce certain 
documents. Tamm, J. 

Motion of defts. for an order per Rule 37(b) & 
Rule 41(b); affidavit of Myron C. Baum; ex- 
hibits “A” & “B”; P&A; ¢/m 3-7-56; M.C. 
(fiat) Tamm, J. 

Affidavit of Seymour Graubard filed. 

Affidavit of Myron C. Baum, c/m 3-22-56 _ filed. 

Affidavits (2) of Seymour Graubard, filed. 

Transcript of proceedings of Mar. 23, 1956. filed. 

Transcript of proceedings of 3-26-56; pp. 1-10; 
Reporter Evelyn Sweeney 
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Proceedings 


Oral motion to set aside dismissal of complaint 
argues and filed submitted. Rep. T. Dolan 
Tamm, J. 

Affidavit of Myron C. Baum and Exhibit A Filed. 

Affidavit of Myron C. Baum and Exhibits A & B 
Filed. 

Affidavit of Professor G.M.G.H. Russel and Ex- 
hibits A&B Filed. 

Affidavit of Irving Moskovitz and Exhibits A 
through I Filed 

Affidavit of Irving Moskovitz and Exhibits (10) 
Filed. 

Memorandum Opinion vacating order of dis- 
missal (n) Tamm, J. 

Affidavit of Margareta B.M. Huyer. Filed. 
Letter from Graubard F Maskovitz, Attys. for 
Plitf to Judge Tamm, Date 423-56 Filed 
Deposition of Arini Kielmann published and 

filed. Filed 

Interrogatories of the defts. to the plaintiff; 
c/m 5-21-56. _filed. 

Motion of defts. to dismiss; c/m 8-28; affidavit; 
enclosures A,B,C,D,E,F,; affidavit; exhibits 1 
thru 21; M.C. P&A; (Fiat) Matthews, J. 

Appearance of James H. Heller as additional 
counsel for pltf. N/AC filed. 

Opposition of defts. to pltfs. motion to extend 
time; ¢/m 8-31-56. _filed. 

Reply affidavit of Irving Moskovitz; ¢/m 9-5-56 
filed. 

Affidavit of Albion W. Feuderson; c/m 9-7-56 
filed. 

Points and Authority of pltf. in opposition to 
motion to dismiss; ¢/m 9/19/56; affidavits (4), 
exhibits 1-6; _ filed. 
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Proceedings 


Affidavits (2) supplementing affidavits in pltfs. 
opposition to exhibit ¢/m 9-20-56. filed. 
Reply affidavit of Albio W. Ferderson; Exhibits 

A,B,C,D. Filed. 

Motion of defts. to dismiss complaint, heard, 
argued and submitted. Reporter: Markwalter. 
Tamm, J. 

Supplementary affidavit of Irving Moskowitz in 
opposition. _ filed 

Memorandum opinion. Motion of defts. to dis- 
miss to be returned to motions Clerk to be 
reassigned. (N) Tamm, J. 

Copy of letter to Myron C. Baum dated 11-2-56 
filed 

Order granting deft’s motion to dismiss. (N) 
Curran, J. 


Answers of Edward von der Heydt; ratio; S.A.; 
Libertas, S.A.; & Edward von der Heydt, to 
interrogatories; ser. ack. 9-20-56; affi. ser. ack. 
7-23-56. Filed 

Deposition of Myron C. Baum of 5-24-55; pp 
1-56 (plus supplemental answers—2 sheets). 
Filed 

Stipulation re exhibits attached as exhibits. 
Filed. 

Notice of appeal by pltf; copies mailed to Dallas 
S. Townsend, (Dept. of Justice and to Myron 
C. Baum (Dept. of Justice, Office of Alien 
Property) ; H.O.L.C. Bldg; Deposit by Isadore 
G. Alk, $5.00 

Stipulation designating record ona appeal. 
Filed. 
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Proceedings 


Order directing transmittal of original papers, 
exhibits to CCA for D.C. (N) Curran, J. 

Order extending time for filing record on appeal 
& docketing appeal to and including May 1, 
1957.(N) Curran, J. 

Transcripts of proceedings, 11-20-56, vol. I pp. 
1-113; 11-26-56, vol II, pp. 114-237; 11-27-56; 
vol. III, pp. 238-391; 11-28-56, vol IV, pp. 392- 
502; 11-29-56, vol V. pp. 503-544; 11-20-56, 
vol. VI, pp. 545-587; 12-3-56, vol VII, pp. 588- 
679; 12-456, vol VIL, pp. 680-789; vol. IX, 
pp. 790-934 (Rep. MacReynolds) filed 

Exhibits of deft. Nos. 1, 1a; 2, 2a, 3, 3a, 4, 4a, 
5a, 5b, Se, 6, 7, 8, 9, 10, 11, 12, 12a, 13, 13a, 
14, 15, 16, 16a, 17, 17a, 18, 18a, 19, 19a, 21, 
Dla, 22, 23, 24, 2da, 25, 26, 27, 29, 30, 31. 
filed. 

Exhibits of deft. Nos. 1, 1a; 2, 2a, 3, 3a, 4, 4a, 
5, 5a, 6, 6a, 7, 8, 8a, 9, 9a, 10, 10a, 11, lla; 
12, 12a, 13, 13a, 14, 14a, 15, 15a, 16, 16a, 17, 
17a, 18, 18a, 19, 19a, 20, 20a, 21, 21a, 22, 22a, 
23, 23a, 24, thru 34, 34a, 35, 35a, 36, 37, 38, 
38a, 39, 39a, 40, 40a, 41, 41a, 42, 42a, 43, 4, 
44a, 45, 45a, 46, 47, 47a, 48, 48a, 49, 50, 51, 52, 
53, 53a, 54 thru 64. _ filed. 

Transcript of proceedings 12-18-56, pp. 1-7. 
filed. 


Certified copy of judgment of U.S. Court of 
Appeals for D.C. setting aside order appealed 
from and remanding to District Court with 
instructions; Opinion attached _ filed 
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Proceedings 


Motion of pltfs. to reopen the case for purpose 
of introducting additional testimony; affidavit; 
exhibit A thru J; memorandum in support of 
motion to reopen case; c/s 11-7-58; M.C. 
filed. 

Opposition of defts. to motion to reopen case 
ete.; ¢/m 11-21-58 filed. 


Motion of pltffs. to reopen case for purpose of 
introducing and considering additional testi- 
mony denied in chambers. (Order to be pre- 
sented) Curran, J. 

Order denying pltffs motion to reopen case. 
(Micro 1-20-59) Curran, J. (N) 


Return of original record from U.S.C.A., record 
on appeal, transcript and exhibits to District 
Court files from Clerk, U.S.C.A. filed. 


Objections of pltfs and counterfindings to revised 
findings of fact and conclusions of law; ¢c/m 
89-60 filed. 


Motion of pltfs to substitute Robert F. Kennedy, 
Atty Gen of the United States and Elizabeth 
Rudel Smith, Treasurer of the United States 
in place of the defts, William P. Rogers and 
Ivy Baker Priest and for leave to continue 
and maintain this action against the said sub- 
stituted parties; (assent) _filed. 
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Proceedings 


Order substituting Robert F. Kennedy, Atty. 
Gen., of the U.S., as deft in place of William 
P. Rogers: Elizabeth Rudel Smith, Treasurer 
of the U.S., substituted as deft in place of 
Ivy Baker Priest. (N) Curran, J. 

Findings of fact and conclusions of law (signed 
1-11-61)  (N) Curran, J. 

Order dismissing complaint with prejudice and 
with costs to deft. (N) Curran, J. 

Defendants proposed findings of fact and conclu- 
sions of law _ filed. 

Copy of plaintiffs proposed findings of facts and 
conclusions of law. _ filed. 

Copy of Objections of deft. to pltffs. proposed 
findings and conclusions. _ filed. 

Notice of appeal by pltff; copies mailed to 
Arthur RB. Schor and Robert J. Wieferich. 
Deposit by Alk $5.00 _ filed. 

Deposit of pltff by Isadore G. Alk, attorney, 
$50.00 security per order. 

Transcript of proceedings 11-20-56; Vol. 1, pp. 
1-113; 11-26-56, Vol. I, pp. 114-237; 11-27-06, 
Vol. Il], pp. 238-391; 11-28-56, Vol. IV, pp. 
392-502; 11-29-56, Vol V, pp. 503-544; 11-30-06, 
Vol. VI, pp. 545-587; 12-31-56, Vol. VII, pp. 
588-679; 12-4-56, Vol. VIII, pp. 680-689; 12-5- 
56, Vol. LX, pp. 790-934. (Rep. Chloe S. ‘Mac- 
Reynolds) (Appellant’s Copies). _ filed. 
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Filed Jan. 20, 1958 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 13855 
Epvarp Von Der Heyor, Liserras, §.A., and Ratio, S.A., 
APPELLANTS 
v. 


Wuium P. Rogers, Attorney General of the United 
States, and Ivy Baker Priest, Treasurer of the United 
States, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


Decided January 2, 1958 


Mr. Isadore G. Alk, with whom Mr. Sidney S. Sachs 
was on the brief, for appellant. 


Mr. Myron C. Baum, Attorney, Department of Justice, 
with whom Mr. George B. Seals, Attorney, Department 
of Justice, was on the brief, for appellees. Mr. Irwin A. 
Sezbel, Attorney, Department of Justice, also entered an 
appearance for appellees. 


Before Encerton, Chief Judge, and Bastian and Bur- 
GER, Circuit Judges. 


Pree Cursum: The District Court granted appellee’s 
motion to dismiss appellant’s complaint for failure to 
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produce documents and records for which an order to 
produce had been made. Before ruling on the motion, 
the District Court heard testimony for nine days and 
received numerous exhibits, all presumably bearing on 
the issues of materiality of the records sought, the pos- 
session and control of these records by appellant, ap- 
pellant’s actions constituting refusal to produce, and so 
forth. The District Court made no findings other than 
its order of dismissal which it characterized as containing 
findings. However, on the record before us, consisting 
of a Joint Appendix of 942 pages digesting pertinent 
parts of a record of over 1500 pages, all covering sub- 
stantial issues, we are unable to afford an adequate ap- 
pellate review without specific findings in relation to the 
several issues of the case in order that we may know 
the basis of the District Court’s decision. 

Appellant also urges that the statement of the trial 
judge? shows error in assigning the burden of proof. 
The burden of showing materiality of the information and 


ability to produce it rests on the one seeking discovery. 
At a point the burden of going forward with the evi- 
dence may shift to the party asserted to be in possession 
or control. Absent specific findings to be reviewed in the 
light of the evidence, we cannot make an adequate assess- 
ment of this issue and our disposition of this appeal 
will afford opportunity for dealing with this. 


2 Al] documents which were called for by the Court’s order not 
having been produced, and the plaintiffs not having satisfactorily 
shown to the Court that such documents do not exist, and the 
plaintiffs not having satisfactorily explained to the Court why 
they have not been produced; and the pattern of the conduct of 
the plaintiffs’ duly authorized representatives, but not including 
present counsel, clearly showing an unwillingness on their part to 
make a full disclosure to the defendants; and the plaintiffs’ an- 
swers to the defendants’ interrogatory No. 23 being too vague and 
wholly insufficient since the answers furnish no details as to any 
specific documents, I find that the discovery order of this Court 
of February 9, 1956, has not, in good faith been complied with.” 
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As to the claim that the District Court erred in deny- 
ing appellant’s cross motion for discovery, we find no 
abuse of discretion. 


Remanded with instructions. 


Buren, Circuit Judge, concurring: I agree fully that 
fmdings are essential but I would rely not on our in- 
herent power to call for findings in aid of appellate re- 
view but upon what appears to me to be the express 
and unambiguous command of Rule 41 of the FrprrsL 
Rozezs or Crvm Procepure. To place my views in proper 
perspective a more complete statement of the case is 
called for than is needed for the solution reached by a 
majority of the court. 

Appellant, a Swiss citizen,’ sued to recover property 
which had been seized in 1951 by the United States under 
the Trading With The Enemy Act.2 The Government 
defended the seizure on the ground that appellant was 
enemy tainted. On the Government’s motion the District 
Court in January 1956 directed appellant to produce 
various records relating to financial transactions alleged 
to have probative value in establishing the enemy taint. 
In March 1956, appellant having failed to produce any 
records, the Government moved for dismissal under 
Fep.R.Crv.P. 41(b) and 37(b)(2).2 The motion was 


1In addition to individual appellant Heydt, there are two nomi- 
nal appellants; Libertas S.A., a Luxembourg corporation, and 
Ratio S.A., a Swiss corporation. Heydt is the sole and beneficial 
owner of these corporations. 


240 Stat. 411 (1917), 50 U.S.C.App. §§ 1-39. 


3 Bule 41(b) provides: “For failure of the plaintiff . . . to 
comply with . . . any order of court, a defendant may move for 
lismiasal = 


Rule $7(b) (2) provides: “If any party ... refuses to obey 
. .. am order made under Rule 34 to produce any document ... 
the court may make such orders in regard to the refusal as are 
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granted, but judgment was withheld on appellant’s rep- 
resentations that production would be forthcoming. Upon 
production of some of the documents the grant of the 
motion for dismissal was vacated. Thereafter additional 
documents were produced; in October 1956 the Govern- 
ment again moved for dismissal for failure to produce 
specified documents covered by the production order.‘ 
After an extended hearing® the District Court granted 
the Government’s motion for dismissal by an order which 
recited : 


“All documents which were called for by the Court’s 
order not having been produced, and the plaintiffs 
not having satisfactorily shown to the Court that 
such documents do not exist, and the plaintiffs not 
having satisfactorily explained to the Court why they 
have not been produced; and the pattern of the con- 
duct of the plaintiffs’ duly authorized representatives, 
but not including present counsel, clearly showing 
an unwillingness on their part to make a full dis- 
closure to the defendants; and the plaintiffs’ answers 
to the defendants’ interrogatory No. 23 being too 
vague and wholly insufficient since the answers fur- 
nish no details as to any specific documents, I find 
that the discovery order of this Court of February 
9, 1956, has not, in good faith been complied with.” 


Appellant urges that the District Court erred (1) in 
holding that appellant had not in good faith complied 


just and among others the following: * * * An order... dis- 


missing the action. . .” 

Rule 34 provides: “Upon motion . . . the court .. . may (1) 
order any party to produce and permit the inspection and copying 
or photographing . . . of any designated documents . . . not 
privileged, which constitute or contain evidence relating to any of 
the matters within the scope of examination permitted by Rule 
26(b) and which are in his possession, custody, or control * * *” 


«The motion also alleged insufficient response to a Government 
interrogatory. 


5 The hearing lasted nine days, involved numerous witnesses and 
exhibits, and required almost 1000 pages of printed record. 
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with the discovery order; (2) in failing to make findings 
of fact; (3) in assigning to appellant the burden of prov- 
ing that all of the demanded documents had been pro- 
duced; and (4) in denying appellant’s cross-motion for 
discovery against the Government. 

The Rules are clear that if the information sought is 
material to the case and not privileged, and if appellant 
was able to produce it, failure to produce warrants dis- 
missal. The facts relating to these issues are complex 
and were the subject of a substantial volume of testi- 
mony and exhibits, and independent of any rule, conven- 
tional fact findings and conclusions of law are necessary 
to enable us to know the basis of the decision to dismiss. 

I differ with the majority only with respect to the 
grounds for remanding and since it involves a practical 
problem of day to day work in the District Courts it seems 
desirable to expound this position for what it may be 
worth and to engage the notice of the courts which must 
deal, and are more competent to deal, with the problem 
in the first instance. 

While it is correct that Rule 52 standing alone or read 
alone does not in terms call for express special findings 
on granting a motion for dismissal,® Rule 41(b) is by 
reference incorporated and its controlling provision is: 


“(b) Involuntary Dismissal: Effect Thereof. For 
failure of the plaintiff to prosecute or to comply with 
these rules or any order of court, a defendant may 
move for dismissal of an action * * * If the court 
renders judgment on the merits against the plaintiff, 
the court shall make findings as provided in Rule 
52(a). Unless the court in its order for dismissal 
otherwise specifies, a dismissal under this subdivision 
and any dismissal not provided for in this rule, other 
than a dismissal for lack of jurisdiction or for im- 
proper venue, operates as an adjudication upon the 
merits.’ (Emphasis added.) 


6Counsel for appellant requested the District Court to make 
findings and the court responded, “We don’t make findings on a 
motion. I thought I made my findings in the order.” 
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Since the order did not otherwise specify it follows that 
the dismissal of appellant’s case “operates as an adjudi- 
cation upon the merits.” Unless there is a difference 
between a “judgment on the merits” and “an adjudica- 
tion on the merits” it seems to me that subdivision (b) 
commands that findings of fact and conclusions of law 
must be made “as provided in Rule 52(2).” 

While the District Court characterized its order as 
containing “findings,” the recitals are conclusory in nature 
and, as all of us agree, those recitals do not give us an 
adequate basis for appellate review on the specific issues 
we are compelled to treat; viz. (a) materiality of the 
information sought; (b) possession, custody or control of 
the information in appellant; and (c) refusal of appellant 
to obey an order made under Rule 34. In other words 
we need to know what basic facts the District Court 
finds as showing each of these elements, together with 
the conclusions of law which follow in consequence of 
the application of the pertinent rules, before we can de- 
termine whether the evidence warrants a dismissal.’ 
Each separate finding of fact is the trier’s appraisal or 
conclusion with respect to part of the total facts of the 
case. The office of findings in a complex case is to indicate 
in general terms what evidence persuaded the court to 
reach a particular conclusion as to the true facts. 

The application of what seems to me the clear language 
of Rule 41 will not impose an undue burden on district 
judges. The form or degree of formality of findings 
varies from case to case. We have said that “no statute 


7Cf., Societe Internationale v. Brownell, 96 U.S.App.D.C. 232, 
225 F.2d 582 (1955), cert. denied, 350 U.S. 937, cert. granted, Oc- 
tober 14, 1957, 26 U.S. Law WEEK 3116. The order granting cer- 
tiorari invited counsel to discuss, among other things, the power 
of the District Court to dismiss, and the propriety of its dis- 
missal, of petitioner’s complaint, under Rule 37(b)(2), for failure 
to obey its order, for production of documents, issued under Rule 
34, in the absence of evidence and of finding that petitioner “re- 
fuses to obey” such order. 
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or rule dictates any rigid formula for findings of fact, 
conclusions of law and opinions; what is desirable for one 
case does not fit another.”* A complex fact situation, 
for example, will usually call for more by way of findings 
than a simple one. Frequently a memorandum opinion 
or the recitals in an order will suffice. “It is enough that 
the findings, taken together, give us ‘a clear understanding 
of the basis of the decision.””® In another case” we 
affirmed where the District Court opinion and memo- 
randum afforded “a clear understanding of the basis of 
the decision * * * [which was] sufficiently specific to en- 
able us to perform our task of review.” Thus a literal 
compliance with Rule 41(b) will call for elaborate or de- 
tailed findings only in the relatively rare motion which, 
like the instant case, is complex and where the motion 
issues are resolved only after taking much testimony. 

I would, therefore, remand for the making of specific 
findings of fact and conclusions of law not on our broad 
inherent powers but upon the narrow ground that Rule 


41(b) compels such findings as the nature of the case 
requires. 


8 District of Columbia v. Fadeley, 98 U.S.App.D.C. 176, 233 
F.2d 667 (1956), cert. denied, 352 U.S. 847. 


®° Minnesota Mining & Mfg. Co. v. Coe, 75 U.S.App.D.C. 131, 132, 
125 F.2d 198, 199 (1941), citing Shellman v. Shellman, 68 App. 
D.C. 197, 198, 95 F.2d 108 (1938); Societe Suisse v. Cummings, 
69 App.D.C. 154, 156, 99 F.2d 387 (1988), cert. denied, 306 U.S. 
361; Goodacre v. Panagopoulos, 72 App.D.C. 25, 27, 110 F.2d 716 
(1940). 


2° Food Fair Stores, Inc. v. Square Deal Market Co., Inc., 93 
U.S.App.D.C. 7, 206 F.2d 482 (1953), cert. denied, 346 U.S. 987 
(1954). 
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Filed January 20, 1958. Harry M. Hull, Clerk 


Appeal from the United States District Court 
for the District of Columbia 


Before: Edgerton, Chief Judge, and Bastian and 
Burger, Circuit Judges. 


JUDGMENT 


This cause came on to be heard on the record from the 
United States District Court for the District of Columbia, 
and was argued by counsel. 


On consideration whereof, It is ordered and adjudged 
by this Court that the order of the said District Court 
appealed from in this cause be, and the same is hereby, 
set aside, and that this cause be, and it is hereby, re- 
manded to the District Court with instructions to make 
specific findings in relation to the several issues of the 
case. 


Dated: January 2, 1958. 


Per Curiam. 


Separate concurring opinion by Cirenit Judge Burger. 
(SEAL) 


A true Copy, 


Test: /s/ Joseph W. Stewart 
Clerk of the United States Court of Appeals for 
the District of Columbia Circuit 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 941-54 
Epvuarp Von Deg HEYDT ET AL., PLAINTIFFS 


v. 


WruusM P. Rocers et al, DEFENDANTS 


MOTION TO REOPEN THE CASE FOR THE 
PURPOSE OF INTRODUCING AND CONSIDERING 
ADDITIONAL TESTIMONY 


The plaintiffs, Edward Von der Heydt, Libertas, S.A. 
and Ratio, S.A. move the Court for an order under Rule 
59(a) of the Federal Rules of Civil Procedure reopening 


the case for the receipt and consideration of additional 
evidence concerning the nature, contents and production of 
the “VM Journal.” 


The grounds for said motion are set forth in the affidavit 
of Isadore G. Alk, attached hereto. 


/s/ Isadore G. Alk 
Isapore G. ALK 
1026 Woodward Building 
Washington 5, D. C. 


/s/ Sidney S. Sachs 
Swyey S. Sacus 


/s/ Irving Moskovitz 
Invise Mosxovirz 
40 Wall Street 
New York, New York 
Attorneys for Plaintiffs 
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AFFIDAVIT OF ISADORE G. ALK 
IN SUPPORT OF MOTION TO REOPEN CASE 


CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA ) 
ISADORE G. ALK, being first duly sworn, says: 


1. He is one of the attorneys for the plaintiffs in the 
above-entitled action. 


2. Following a hearing for the purpose of determining 
the factual and legal issues arising from defendants’ mo- 
tion to dismiss the complaint for failure to make produc- 
tion, the complaint in this action was dismissed by an 
order and judgment of dismissal entered by the District 


Court on December 18, 1956. 


3. On appeal from said order and judgment of dis- 
missal, the Court of Appeals for the District of Columbia 
Cirenit set aside said order and judgment with instruc- 
tions to make findings. No findings and judgment pur- 
suant thereto have been made or entered. 


4. Informal arrangements had been made between the 
parties that the defendants should draft and submit pro- 
posed findings and that plaintiffs would have sixty days 
thereafter to submit objections and counter proposed find- 
ings. While awaiting defendants’ proposed findings, affi- 
ant suggested to Messrs. Graubard & Moskovitz, plaintiff’s 
main counsel, that the lull be utilized to make still another 
effort to discover, from Price Waterhouse & Co., the 
accounting firm which had audited the books of Von der 
Heydt’s Bank, N.V., the nature of a certain “V-M” Jour- 
nal. Graubard & Moskovitz immediately wrote to Prof. 
G.M.G.H. Russel in Amsterdam asking him to make the 
necessary inquiries. 
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5. The existence and nature of the “V-M” Journal was 
the major factual issue in the hearing on the motion to 
dismiss. The defendants contended that said Journal 
had never been produced; that it was a book in which a 
record was kept of remittances made by Von der Heydt’s 
Bank N.V. to agents of the German Intelligence Service; 
and that its non-production was wilful and intentional and 
for the purpose of concealing evidence material to the 
issue of plaintiff Von der Heydt’s alleged activities on 
behalf of the enemy. The defendants had argued to this 
Court, on their motion to dismiss plaintiff’s claim for non- 
production, as they argued to the Court of Appeals: 


“The most significant of the records missing from 
the files of Von der Heydt’s Bank is the VM Journal. 
Its existence was demonstrated by references to it 
appearing in the current account book (Def. Ex. 54, 
“PR following p. 925). Although appellees’ letter 
of May 23, 1956 called attention to the omission of 
this journal (App. 250), appellants never once men- 
tioned it until the subject came up during the testi- 
mony of Professor Russel and appellant Von der 
Heydt. In the light of appellants’ admission that 
Von der Heydt, up to the invasion of Holland by the 
Germans in May 1940, was using Von der Heydt’s 
Bank to transmit remittances of money to individuals 
in various countries, on orders from the Thyssen 
Bank, Berlin (Br. p. 2), and in the light of the 
testimony of Annie Kielmann, an employee of the 
German Intelligence Service, that the recipients of 
such remittances were German Intelligence agents 
and that the common designation for such agents was 
“V-Mann” (App. 814-816), appellees’ contention that 
the VM Journal contained records as to funds involved 
in carrying out such remittances is well founded.” 


“10 Professor Russel testified that, while he had never seen the 
books, in his opinion VM must have stood for “Vreemde Munt” 
which means foreign exchange (App. 665, 701, 811), but Charig’s 
testimony showed that among the books produced was the Devizen 
Journal, in which were recorded all transactions involving foreign 
exchange (App. 741, 811). It is hardly credible that there were 
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Appellants’ belated assertion, made for the first time 
in their brief (p. 16), that this would be contrary 
to security procedure is mere speculation which is 
belied by the fact that the transactions with the 
Thyssen Bank were cross-referenced to the VM Jour- 
nal (App. 699, 740-741; Def. Ex. 54, App. following 
p. 925). (Brief for Appellees, Edward Von der Heydt 
et al v. Herbert Brownell, Jr. et ano., No. 13855, US. 
Court of Appeals for the District of Columbia Circuit, 
pg. 21-2). 


Defendants’ employee Charig had testified (and the 
defendants characterized his testimony as “factual’) : 


“Q Are you acquainted with the Dutch term “vreemde 
munt?” A Yes, sir, vreemde munt, which means 
foreign moneys, and I looked into that word and I 
must say that a journal vreemde munt would serve 
the very same purpose as a devizen journal, and they 
have a devizen journal so they cannot also have a 
vreemde munt journal because it serves the same 
purpose.” 

(J. A. 700 A; R. 647) 


“Q Isn’t it a fact that vreemde munt means foreign 
currency, foreign money? Isn’t it then the counter- 
part of the cash book and isn’t the D book the counter- 
part of the G book? A No, sir. I have talked to 
certified accountants who have explained to me that 
the vreemde munt book and the Devizen book would 
serve the same function.” 


(J. A. 811 A; R. 860) 


Defendants’ counsel repeatedly emphasized the absence 
of the “VM” Journal as a basis for dismissal: 


“Q The other thing, Your Honor, that I would like 
to read in connection with the pending motion, we 
stated in our moving affidavits that the basis for 


two such foreign exchange journals. Furthermore, Mr. Charig 
testified that the entries in the books of Von der Heydt’s Bank 
were in the German language, whereas “Vreemde Munt” is a 
Dutch term (App. 701, 744).” 
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which we urged that the V.M. book was a significant 
omission, we did not incorporate that there is a 
deposition on file, and I would like to read just a few 
pages from that deposition which will answer it.” 


(J. A. 813 A; RB. 864) 


“Q With respect to payments that were made to the 
Thyssen Bank, please describe for us exactly how 
these remittances were made at the beginning of the 
war. A The foreign exchange amounts which we 
had in our account with the Thyssen Bank were 
carried under the name of “Trusteeship Special Ac- 
count”, Treuhandsonder-konto. I would give instruc- 
tions to the Thyssen Bank under this designation for 
remittance of a certain amount to a certain person 
into a certain bank account or to some address, and 
there was an arrangement with the Thyssen Bank at 
the beginning of the war to have these transfers go via 
Holland, Von der Heydt.” 


(J..A. 815 A; R. 867) 


“Q Now, when you received instructions to make pay- 
ments via the Thyssen Bank, did you know any of 
these agents to whom these moneys were paid? 
A You mean personally? 

Q Yes. A No. 
Q Did you know what their functions were? <A 
Not what their specific functions were, I only knew 
that he was an agent, under-cover agent, I think it 
is for “V-Mann.” 


(J. A. 816 A; R. 869) 


The Court itself was impressed with the alleged sig- 
nificance of the “VM” Journal: 


“BY THE COURT: 


Q Have you seen those of the cash account book? 
A Yes. 

Q You have seen those of the cash account book and 
you have seen the Giro account book? A I have 
seen the cash book. 
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Q Have you ever seen the V.M. book? A I have 
never seen the V.M. book.” 


(J. A. 810 A; R. 856) 
In questioning plaintiff Von der Heydt (who lived in 
Switzerland while the books were in Holland) the Court 
asked: 


“What is the V-M. Journal? A Your Honor, I don’t 
know. 
Q You don’t know what the V.M. Journal is? A I 
think if Mr. Charig has seen the books he must know. 


BY THE COURT: 


Q Do you know what a V.M. Journal is? A No. 
Q What does V.M. stand for? 
MR. BAUM: In German it stands for an intelligence 
agent; they call them V-men, which stands for con- 
fidential men.” 
In an affidavit filed in this proceeding defendants 
stated: 


English, ‘trusted agents.’” 

The plaintiffs maintained that the Journal was an ordi- 
nary Foreign Currency (“Vreemde Mant”) Journal, all 
of the entries of which were reflected in the current ac- 
count books, which had been inspected by defendants, and 
that it had no relationship whatsoever to any “V-Mann” 
nonsense. Rather, it was merely, as plaintifi’s witness 
testified, a foreign currency journal: 


“A Yes, there are all kinds of expressions which can 
lead to that. It is probably a Vreemde Munt; that 
means Foreign Currency.” 


(J. A. 665 A; R. 576) 
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6. On September 27, 1958, Prof. Russel (whose aff- 
davit is attached hereto as Exhibit A, and the contents 
thereof are incorporated herein) wrote to Graubard & 
Moskovitz advising that he and Price Waterhouse & Co. 
had made a study of the current account books (which 
had been produced for the defendants’ inspection years 
ago) and that they concurred that the V-M Journal only 
referred to foreign currency items and constituted a 
Vreemde Munt Journal. Prof. Russel also advised that 
thereafter, he and his assistant went through the books 
previously examined by Mr. Charig, defendants’ investi- 
gator, and found a book bearing the superscription 
“Vreemde Munt Journal van 1 Mei 1936 tot.” Prof. 
Russel further advised that he had compared the entries 
in this Journal with the entries in the current account 
book and that every entry in the Current Account Book 
referring to “V M” corresponded to an identical entry 
in the Vreemde Munt Journal. 


7. With his letter of September 27, 1958, Prof. Russel 
enclosed a photostatic copy of the entire Journal except 
for the cover. Promptly on receipt of Prof. Russel’s let- 
ter, affiant by letter dated October 3, 1958, forwarded the 
photostatic copy of the Journal, together with copies of 
the correspondence with Prof. Russel, to George B. Searls, 
Chief of the Litigation Section, Office of Alien Property, 
Department of Justice, attorney for defendants. 


8. Thereafter, Prof. Russel caused to be made a colour 
photographic copy of the cover of the Journal and trans- 
mitted it to Messrs. Graubard & Moskovitz, who in turn 
forwarded it to affiant. By letter dated October 13, 1958, 
affiant transmitted said photographie copy together with 
Prof. Russel’s transmittal letter to Mr. Searls. 


9. Affiant has examined the photostatic copy of the 
Vreemde Munt Journal and has compared the entries 
therein with the entries in defendants’ Exhibit No. 54 
(Page 53 of the Current Account Book for the year 1939 
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relating to the London account of J. Henry Schroder & 
Co., J.-A. 926 A.) This Exhibit makes certain references 
to pages 33, 34 and 35 of the V-M Journal. Attached to 
this affidavit as Exhibits B, C and D are photostatic 
copies of pages 33, 34 and 35 of the V-M Journal. These 
pages accurately reflect the entries in defendants’ Exhibit 
No. 54 and establish that the V-M Journal consists merely 
of foreign currency transfer items. These pages also 
establish that the assertion of the defendants that V-M 
stood for V-Mann or “trusted agent” and that the Journal 
contained records of secret transactions carried out by 
Von der Heydt’s bank, N.V., on instructions of the 
Thyssen Bank for the German Intelligence Service is in 
fact what plaintiffs had contended it to be, a pure figment 
of the imagination. 

10. The interests of justice require the reopening of 
the case for the purpose of introducing evidence concern- 
ing the production of the V-M Journal, its nature and 


description, and for the purpose of considering the effect 
thereof upon the motion for dismissal. 


11. In view of the fact that the records required to be 
produced related to a bank which had been liquidated over 
fourteen years before the issuance of the production order; 
that the employers who had personal knowledge of the 
records were dead; that the production order in this case 
was a blanket order which did not specify any documents 
with particularity; and that all of the books and records 
(apparently including the V-M Journal) had, it now ap- 
pears, been made available to Mr. Charig, so that he was 
in a position to pick and choose, plaintiffs were excusably 
ignorant of the existence of this Journal and exercised 
reasonable diligence in locating and discovering the Jour- 
nal. The reopening of this case therefore is required, 
not only in the interests of justice, but on the basis of 
newly discovered evidence. The discovery and production 
of the Journal constitutes evidence which is patently most 
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material and of such character that upon the introduction 
and consideration thereof, it should produce a different 
result on the dismissal motion. 


12. Attached hereto are the following exhibits: 


Exhibit A—Affidavit of Prof. G.M.G.H. Russel dated 
October 30, 1958 

Exhibit B—Photostatic copy of page 33 of the Vreemde 
Munt Journal 

Exhibit C—Photostatic copy of page 34 of the Vreemde 
Munt Journal 

Exhibit D—Photostatic copy of page 35 of the Vreemde 
Mant Journal 

Exhibit E—Copy of letter dated Sept. 12, 1958, from 
Isadore G. Alk to Graubard & Moskovitz 

Exhibit F—Copy of letter dated Sept. 17, 1958, from 
Graubard & Moskovitz to Prof. Russel 

Exhibit G—Copy of letter dated Sept. 27, 1958, from 
Prof. Russel to Graubard & Moskovitz 


Exhibit H—Copy of letter dated Oct. 3, 1958, from 
Isadore G. Alk to George B. Searls 

Exhibit I—Copy of letter dated October 7, 1958, from 
Prof. Russel to Graubard & Moskovitz 

Exhibit J—Copy of letter dated October 13, 1958, from 
Isadore G. Alk to George B. Searls. 


/s/ Isadore G. Alk 


Subscribed and sworn to before 
me this 6th day of November, 1958. 


/s/ Mildred M. Boyd 
Notary Public, 
District of Columbia 
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EXHIBIT A 


PROF. MR G. M. G@. H. RUSSEL 
ADVOCAAT EN BELASTINGCONSULENT 
Amsterdam 


October 29, 1958. 
AFFIDAVIT 


Professor G.M.G.H. Russel, being duly sworn, deposes 
and says: 


In the latter part of September 1958, Messrs Graubard 
& Moskovitz, attorneys for plaintiff von der Heydt, sug- 
gested that efforts continue to be made to identify the 
nature of the “V.M.Journal”. The defendants had made 
the assertion that it represented a “Vertrauensmann” 
Journal in which were recorded payments to intelligence 
agents. I had testified during the hearing in the case 
that I believed that the V. M. Journel was a foreign Cur- 
rency or “Vreemde-Munt” Journal, and that the reference 
in the other books of account to the V.M.Journal were 
reference to such Foreign Currency Journal. 


Upon receipt of the inquiry from Messrs. Graubard & 
Moskovitz, I reviewed the current account books in ques- 
tion, those of the Von der Heydt’s Bank. These books 
were produced pursuant to the production order and 
made available to Mr. Charig, the representative of the 
defendant. All of the items in these current account 
books are marked with one of several symbols, as, for 
instance, “g” which means girobook, “k” which means 
ecashbook, ete. A number of these items are marked 
“V.M.” I inquired of Messrs. Price Waterhouse & Co. 
concerning these items and asked them to help me review 
the books. Mr. Buyze of Price Waterhouse & Co. did so 
and concurred with my view that “V.M.” signified a 
Vreemde Munt book. Examination of the current account 
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books revealed that the items labeled “V.M.” were only 
transfer items from one account in the current account 
books to another account in the current account books 
and that they related exclusively to items of foreign 
currency. 


Since it seemed clear to me and Mr. Buyze as well as 
to my associate Miss Ruygrok that there must have been 
a Journal or book of some kind called “V.M.’, I decided 
to look at old current account books to try to find out 
whether there was any reference to a “V.M.” Journal 
prior to 1939. 


Internationale Kunstvereniging had been liquidated at 
the commencement of June Ist 1958. 


Mrs. Huyer had stored books and records in her pos- 
session relating to Internationale Kunstvereniging and 
Von der Heydt’s Bank N.V. at the warehouse of De 
Gruyter & Cie, a storage firm in Amsterdam. The records 


were stored in boxes. These records did not include those 
taken by Mr. Charig which, after examination by Mr. 
Charig, had been returned to my office. 


Miss Ruijgrok and I went to the De Gruyter & Cie 
warehouse to see whether we could locate old current 
account books. In the course of our examination of the 
boxes of records, we found therein a book entitled 
“Vreemde Munt Journaal van 1 Mei 1936 tot”, the English 
translation of which is “Foreign Currency Journal from 
1 May 1936 to”. 


I examined this Journal and found that the first entries 
were in May, 1936 and the last entry was in September, 
1941. At first it seemed difficult to understand why this 
Journal had not been identified before in the examination 
previously made by Mr. Charig and Mr. Brandhof and 
the later examination by me and Miss Ruijgrok. The 
explanation may be that the word “tot” on the Journal 
is somewhat indistinct and that Mr. Charig may have 
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seen the words “1 Mei 1936” and concluded that it had 
nothing to do with the period covered by the production 
order. 


When I made my examination after Mr. Charig advised 
that certain records in which he was interested had not 
been found, I did not carefully go through the big and 
very bulky books which Mr. Charig had laid aside as being 
of no interest to him. It is for this reason that I did 
not discover the Journal during the course of my exam- 
ination in April, 1956. 


In the course of our examination of the boxes stored at 
De Gruyter & Cie, we did not find any other books or 
records relating to the period covered by the production 
order. 


On leaving De Gruyter & Cie, I took the Vreemde Munt 
Journal with me. At my office, I compared the entries 
in the Vreemde Munt Journal, with the entries in the 
current account books for the years 1939-41, inclusive, and 
I found that the entries exactly reflected each one of the 
items marked as “V.M.” in the current account books for 
such years. I traced said entries through the current 
account books and the Vreemde Munt Journal and I can 
say with absolute certainty that the Vreemde Munt Jour- 
nal which I had found was the V.M. Journal referred to 
in the current account books. I can also say with abso- 
lute certainty, as the result of my examination, that the 
V.M. Journal reflected merely transfer items in foreign 
currency from one account in the current account books 
to another account in the current account books. The 
V.M. Journal was used merely to record and reconcile 
foreign currency items. It is absolutely clear that the 
V.M. Journal has nothing to do with any “Vertrauens- 
mann”, i. e. “trusted agent”. 

The Von der Heydt’s Bank had in each of the years 


1939-1940-1941 and 1942 (these years are important in 
the lawsuit) a Foreign Exchange Journal (Deviezenboek) 


971A 


and moreover one Foreign Currency Journal (Vreemde 
Munt Journaal starting May 1, 1936 and continuing to 
September 1941. 


I caused a photostatic copy of the entire V.M. Journal 
to be made and transmitted it to Messrs. Graubard and 
Moskovitz with a forwarding letter dated September 27, 
1958. 


Because of the difficulty in photostating the cover, I 
also forwarded a copy of the inscription on the cover. 
Later, I arranged to have a colour photograph of the 
inscription, which was on a red label, and I forwarded 
the photograph to Messrs. Graubard and Moskovitz with 
a covering letter dated October 7, 1958. 


/s/ G. Baussel 
Prof. Dr G. Russel 
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EXHIBIT E 


September 12, 1958 


Graubard & Moskovitz 
40 Wall Street 
New York, New York 


Attention: Mr. Peter N. Schiller 


Re: Von der Heydt 
Dear Pete: 


I was thinking that we ought to utilize the lull for 
the purpose of ascertaining from Holland precisely what 
the V.M. Journal is. How about arranging for an inquiry 
to be directed to the Price Waterhouse people and getting 
a definite answer to this question. I think that if we are 
in a position to obtain an affidavit on this point, it may 
be helpful to us. 


Sincerely, 


/s/ Isadore G. Alk 
Isadore G. Alk 


September 17, 1958 


Prof. G. M. G. H. Russel 
Leidsegracht 13-15 
Amsterdam C 

Holland 


Dear Prof. Russel: 


During what seems to be a period of relative calm in 
our case, we would like to suggest that it may prove 
to be most helpful if we could establish a final explana- 
tion for the V-M. Journal. 


You will recall that during the proceedings, we had 
only a bare cable from a Price Waterhouse representative 
which technically did not constitute evidence. We would 
like to ask therefore if it might not be possible for the 


Price Waterhouse people to review thoroughly their rec- 
ords and recollections and to give, in affidavit form, a 
definite answer to the nature of the V.M. Journal. You 
will readily understand that if this one matter could be 
cleared up, it would be of great psychological benefit to 
the entire case. 


With kindest personal regards from Mr. Moskovitz and 
myself. 


Sincerely yours, 


Graubard & Moskovitz 
By 


PNS/ew 
ce Baron Eduard von der Heydt 
bs I. G. Alk, Esq. 


NTA 
EXHIBIT G 


PROF. MR G. M. G. H. RUSSEL 
BELASTINGCONSULENT 
Amsterdam 


September 27th 1958. 
CR/Wi/1 
Messrs Graubard and Moskovitz, 


40, Wall Street, 
New York 5, N.Y. 


Dear Mr. Schiller, 


Your letter of September 17th last cc. Mr. Eduard Baron 
von der Heydt has given me motive to study the current- 
account-books of the Von der Heydt’s Bank. All the items 
in these books are marked, such as for instance with g 
which means girobook, & which stands for kasboek (= 
cashbook) etc. Indeed a number of the items are marked 
with VM, so that it is clear that this refers to a VM-book 
or perhaps to some loose lists. I asked Mr. Buyze of 
the office of Price Waterhouse & Cie in The Hague to 
come over and to study the books at my office. He did 
so for some hours and agreed with me, that VM must 
have been a VM-book, although it was not noted in the 
files of Price Waterhouse that such a book existed. It 
proved that it was not necessary for them to have noted 
the existence of such a book, because we found that the 
VM-items are only transfer-items from one account in the 
current-account-books to another account and that they 
have nothing to do with the property of the Bank. Far- 
ther we found, that these are only foreign currency items 
without any item in Dutch currency. Even a search on 
the surface brings quickly to light, that these items are 
utmost unimportant and that they have nothing to do 
with the whole affair. Therefore I cannot imagine for 
which reason so much value is set on these items. A sug- 
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gestion that VM could mean “V-mann” is “Vertrausens- 
mann” (a kind of spy or agent of the German Abwehr) 
is simply ridiculous (see also statement of Mrs. Kielmann 
nee Dillenburger in Bonn, pages 814A-816A). Neither 
could Mr. Buyze see any possible reason. 


Miss Ruygrok continued the investigation by looking 
through a folder with documents of August Thyssen Bank 
AG. in Berlin. These documents prove to the hilt that 
this Bank gave orders to the Von der Heydt’s Bank most 
of the times without any indication for what purposes 
these orders were given. The Von der Heydt’s Bank 
acted as any other normal Bank in the whole world. 
Orders were executed without asking why they were 
given. 


From Mrs. Huyer I heard that she had stored after the 
liquidation of the Internationale Kunstvereniging some 
months ago, two boxes with books and documents in the 


warehouse of De Gruyter & Cie in Amsterdam. In order 
to do everything possible to find out what exactly was 
the meaning of VM, Miss Ruygrok and I went to this 
warehouse and investigated the contents of the two boxes. 
To our intense astonishment we found in the boxes a 
book bearing the superscription “Vreemde Munt J ournaal 
van 1 Mei 1936 tot”, which means: “Foreign Currency 
Journey from 1 May 1936 to”. This is the missing book 
which proves that VM stands indeed for Vreemde Munt. 
How is it possible that this Vreemde Muntjournaal has 
not been found either by Mr. Charig, Mr. Brandhof (his 
accountant), Miss Buygrok or myself during the investi- 
gations at the office of the Internationale Kunstvereniging 
at Zandvoort? 


Here I let follow a summary of the facts, which you can 
find back in the documents of the lawsuit: 


2. In the summer of 1955 my wife and I went to 
Zandvoort by car and fetched “all” the books and docu- 
ments regarding the period September 1939 up to January 
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1st 1946, which Mrs. Huyer had sorted out. She assured 
me that these were all the records she had been able to 
find. Later on Mr. Charig fetched these records at my 
office. 


2. Mr. Charig lets me know that not everything is com- 
plete. Thereupon I proposed to Mr. Charig to go to 
Zandvoort himself with his accountant, Mr. Brandhof, and 
to make an investigation himself under the supervision 
of Miss Ruygrok and myself. Such happened on April 
9, 1956. Mr. Charig got all the opportunity to sort the 
piles of papers and folders which he had pulled out of 
the cabinets and to decide which books and papers he 
wanted to take with him and which ones did not interest 
him. He and Mr. Brandhof indeed found many records 
covered by the Court order, which Mrs. Huyer had over- 
seen. In the living room of Mrs. Huyer, next to the 
office, he sifted these piles and pulled from them the ma- 
terial he needed. Afterwards we loaded everything he 
had chosen in my car and the four of us returned to 
Amsterdam where we delivered the material at the office 
of Mr. Brandhof. After our departure Mrs. Huyer filed 
all books and folders which were left behind by Mr. 
Charig, being the material he was not interested in. 


3. Mr. Charig informs me that still records are missing. 
In order to give all possible cooperation Mrs. Ruygrok 
and I decided to go to Zandroort a second time and to 
make another thorough investigation. This was on April 
14, 1956. We found many other documents, which we 
brought to Munich in two big suitcases 


4. In the beginning of this year the Internationale 
Kunstvereniging has been liquidated. After the liquida- 
tion Mrs. Huyer has stored the records of the Von der 
Heydt’s Bank and the Internationale Kunstvereniging at 
the warehouse De Gruyter & Cie in Amsterdam in two 


boxes. 
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The records she stored however, were not those Mr. 
Charig had taken with him but those he had left behind. 
The records which Mr. Charig had received, were brought 
back by him to my office, where they still are. De Gruyter 
& Cie fetched all other records which were left behind 
at Zandvoort. 


As already mentioned above, we found the Vreemde Munt 
Journaal in one of the boxes. This book must have been 
laid by side by Mr. Charig as being of no interest. Prob- 
ably he has only looked at the words “1 Mei 1936” and has 
thought that it had nothing to do with the period 1939- 
1946. The explanation may be, that the word “tot” 
(meaning: to) has been written very indistinctly. When 
Miss Ruygrok and I made the second investigation, we 
of course were not interested in those records Mr. Charig 
had laid by side. We found the VM-book by chance, be- 
cause as a matter of fact we were looking for old current- 
account-books to find out if also in these old books the 
indication VM was met with. Old current-account-books 
we did not find. Nor did we see any other document con- 
cerning the period January 1st 1939 up to January Ist 
1946. Anyhow, I am glad that we have been able to prove 
what VM means. 


I had the whole VM-book (May Ist 1936 to September 
1941) fotocopied. Enclosed you find all the fotostats. If 
necessary however I can send you the book itself. 

For all security I still enclose a list with all the VM- 
items in the current-account-book of 1939. You can check 
these items with the fotostats. 


With kindest regards, also for Mr. Moskovitz, 


Sincerely yours, 


/s/ G. Bassel 
G. Russel. 
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EXHIBIT H 
Mr. George B. Searls October 3, 1958 
Chief, Litigation Section 
Office of Alien Property 
Department of Justice 
First Street and Indiana Avenue, N.W. 
Washington, D. C. 


Re: Von der Heydt 


Dear Mr. Searls: 


I am writing you with respect to the “V.M. Journal” 
which was a key subject of controversy in the hearing 
before Judge Curran on the motion to dismiss. 


On September 12, 1958, I wrote to Graubard & Mosko- 
vitz suggesting that the lull in the proceedings be utilized 
for the purpose of ascertaining from Price-Waterhouse 
the nature and description of this Journal. A copy of my 
letter is enclosed herein. 


Graubard & Moskovitz immediately wrote to Professor 
Russel, as per the enclosed copy. 


Professor Russel complied with our request and re- 
newed his inquiries. His inquiries finally resulted in the 
discovery of the original Journal among the mass of books 
and records made available to Mr. Charig for inspection. 
A copy of Professor Russel’s letter of transmittal, to- 
gether with the enclosures therein, is enclosed. Appar- 
ently the cover was not photostatted, as the page sent 
to us appears to be a handwritten copy. 


After you have had an opportunity of inspecting these 
documents, I would appreciate an opportunity of meeting 
with you to discuss the procedure to be followed in bring- 
ing these documents to the attention of the Court and 
such other steps as may be appropriate to take in the 
light of this newly found document. 


Sincerely, 


IGA :baa Isadore G. Alk 
Enclosures 
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PROF. MR DRE G. M. H. RUSSEL 
MEJ. CHR. K. RUIJGROK 
K. SNEEP 
IJ. A. HEIJNIS 
Amsterdam—C. 
October 7, 1958. 


GR/Wi/2 


Messrs. Graubard & Moskovitz, 
40, Wall Street, 
New York 5, N.Y. 


Dear Mr. Moskovitz, 


I received your letter of October 3 last and the letter 
of Mr. Schiller of October 1, 1958 re Dr. Eduard Baron 
von der Heydt. 


In the meantime I had already tried to have made a 
photostat of the red label on the cover of the V.M.-journal. 
Photostatic offices in Amsterdam declared that such a 
photostat would come out quite dark and that the super- 
scription of the label would be illegable. However Satur- 
day last the biggest printing- and publishing establish- 
ment of the Netherlands, of which I am the president of 
the board of directors, declared its willingness to make 
a photostat in colour of the label. This fotostat is in- 
cluded herewith. 


It seems to me desirable that Miss Ruygrok and I declare 
in one affidavit in which way we found the book. Perhaps 
it is even possible that the employee of the Koninklijke 
Meubel Transport Mij de Gruijter & Co (Royal Furniture 
Removing Company de Gruijter & Cie) in Amsterdam 
declares that Miss Ruygrok and I in his presence found 
the V.M.-journal in one of the boxes with old books and 
records, which have been stored with De Gruijter by 
Mrs. Huyer in the summer of this year. This employee 
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may also declare that we informed him that we came to 
look for very old current-account-books of the Von der 
Heydt’s Bank regarding years before 1930. We had 
namely figured out, that if V.M. was also marked in very 
old books of far before the Hitler-regime, these letters 
could have nothing to do with “Vauminner” (spies, agents 
etc.). It appeared however that the old current-account- 
‘books had been destroyed but to our utmost astonishment 
—as I wrote to you already—we found the V.M.-journal 
‘starting from 1936 but, as it proved, continuing to 1941. 
In a way, nobody knows, this book must have been put 
aside by the after-war books. 

I am quite willing to send you the V.M.-journal because 
it is possible that you cannot form an idea how it looks 
like although I sent you photostats of the contents. All 
records, Mr. Charig and Mr. Brandhof inspected and 
which I received back from them, are still available in 
my office. 


With kindest regards, 


Sincerely yours, 


/3/ G. Russel 
G. Russel. 
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Mr. George B. Searls 

Chief, Litigation Section 

Office of Alien Property 

Department of Justice 

First Street and Indiana Avenue, N. W. 
Washington, D. C. 


Re: Von der Heydt 
Dear Mr. Searls: 


With further reference to my letter of October 3, 1958, 
relating to the above matter, I am enclosing herein a 
photostatic copy of a letter of October 7, 1958, from Prof. 
Russel to Graubard & Moskovitz. I also am enclosing 
the colour photostat of the label on the Vreemde Munt 
‘Journal. 


I would like to meet at your earliest convenience to 
discuss the situation and to determine whether an agree- 
ment can be reached as to the procedure to be followed. 


Sincerely yours, 


/3/ Isadore G. Alk 
Isadore G. Alk 


IGA:baa 
Enclosures 
ee: Graubard & Moskovitz 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 941-54 


Epuarp Von ves Heypr er ab, PLAINTIFF, 


v. 


Wruam P. Rocers er aL, DEFENDANTS 


DEFENDANTS MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS’ MOTION TO REOPEN THE CASE 
FOR THE PURPOSE OF INTRODUCING AND 
CONSIDERING ADDITIONAL TESTIMONY 


Statement 


This is an action under the Trading with the Enemy 
Act in which the plaintiffs seek to recover property vested 
by the Attorney General of the United States. The back- 
ground of plaintiffs’ present motion to reopen the case 
is this: On June 28, 1955 defendants served interroga- 
tories on plaintiffs and on November 23, 1955 defendants 
moved under Rule 34 of the Federal Rules of Civil Pro- 
cedure for an order requiring the production of books, 
records and correspondence as well as for an order under 
Rule 33 requiring answers to interrogatory No. 23. On 
February 8, 1956 this Court granted defendants’ motion 
and ordered that an answer be made to interrogatory No. 
23 by February 15, 1956 and that the documents sought 
under Rule 34 be produced on or before February 27, 
1956. 


On March 7, 1956 defendants moved for dismissal of the 
complaint. Argument was had March 23, 1956 before 
Judge Tamm who announced he would grant the motion 
to dismiss but would withhold signing the order for ap- 
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proximately two weeks in order to permit plaintiffs to 
comply with the order of the Court. On April 20, 1956 
a second hearing was held before Judge Tamm at which 
plaintiffs’ counsel represented that the order of February 
28, 1956 would be complied with; on that basis Judge 
Tamm vacated his prior dismissal and directed that all 
discovery be completed by July 1, 1956. 


On August 23, 1956 defendants again moved for an 
order dismissing the complaint on the grounds that the 
production order of the Court had not been complied with 
nor had plaintiff complied with the order requiring plain- 
tiffs to answer interrogatory No. 23. A hearing was held 
by this Court from November 20 through December 3, 
1956 as a result of which on December 18, 1956 the com- 
plaint was finally dismissed by order of this Court. 


On appeal, the Court of Appeals for the District of 
Columbia Circuit on January 2, 1958 set aside the order 
of the District Court, holding that in the absence of specific 


findings of fact there was not afforded a basis for an 
adequate appellate review of the District Court’s decision. 
The case was remanded January 20, 1958 with instructions 
to make appropriate findings. 


On October 3, 1958, plaintiffs’ counsel transmitted to 
defendants photostatic copies of correspondence between 
themselves and plaintiffs’ agent, Professor Russel (which 
correpondence is attached to the affidavit of Mr. Isadore 
G. Alk in support of plaintiffs’ motion to reopen) to- 
gether with the alleged newly discovered evidence—a 
photostatie copy of a “V. M. Journal”. On October 16, 
1958 defendants filed findings of fact and conclusions of 
law in conformity with the instructions contained in the 
judgment of the Court of Appeals. Defendants informally 
stipulated with plaintiffs that the plaintiffs would have 
sixty days thereafter to submit objections and counter- 
proposed findings. 
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The present motion of the plaintiffs to reopen the case 
for the purpose of introducing and considering additional 
testimony was thereafter filed on November 7, 1958. The 
motion is made under Rule 59(a) of the Federal Rules of 
Civil Procedure and seeks to reopen the case for the 
receipt and consideration of additional evidence concern- 
ing the nature, contents and production of the “V. M. 
Journal”. The reasons for the motion are set forth in 
paragraph 11 of the affidavit of Mr. Isadore G. Alk and 
may be summarized as follows: that the plaintiffs were 
excusably ignorant of the existence of the journal and 
exercised reasonable diligence in locating and discovering 
the journal; that the reopening of the ease therefore is 
required in the interest of justice and on the basis of 
newly discovered evidence and that the discovery and 
production of the journal constitutes evidence so material 
that upon the introduction and consideration thereof it 
would produce a result different from the dismissal pre- 


viously ordered. This memorandum is filed in opposition 
to that motion. 


Defendants’ objections to the present motion of plain- 
tiffs may be summarized as follows: 


1. Bule 59 of the Federal Rules of Civil Procedure 
does not require the reopening of a case in the circum- 
stances set forth in the affidavits accompanying plaintiffs’ 
motion; 

2. The evidence plaintiffs proposed to put into the 
record after reopening is not newly discovered evidence 
but is long-delayed, partial production of material of 
which they have had possession at all time, which they 
could have timely produced with ordinary diligence and 
which, in fact, defendants have been insisting throughout 
that the plaintiffs obviously have and must produce. We 
may assume, for purposes of this motion, that this new 
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material is the V. M. Journal required to be produced 
by the Order of February 8, 1956.* 


3. The “newly discovered evidence” alleged by plain- 
tiffs would not change the results of the hearing which 
resulted in the dismissal of this action. 


4. The Court of Appeals for the District of Columbia 
Cirenit remanded this case for the entry of findings of 
fact and conclusions of law, which defendants have now 
filed and which are the only matter properly before the 
Court. 


Argument 


I 


Rule 59 of the Federal Rules of Civil Procedure Does not 
Require the Reopening of a Case in the Circumstances 
Set Forth in the Affidavits Accompanying Plaintiffs’ 
Motion 


Bule 59 of the Federal Rules of Civil Procedure pro- 
vides that “on a motion for a new trial in an action tried 
without a jury, the Court may open the judgment if one 
has been entered, take additional testimony, amend find- 
ings of fact and conclusions of law or make new findings 
or conclusions, and direct the entry of a new judgment.” 
Rule 59(b) provides that the motion for a new trial shall 
be served not later than ten days after the entry of 
judgment. 

The plaintiffs here have not moved for a new trial but 
rather have moved under this Rule to reopen the case for 
the purpose of introducing additional testimony. They 


2 Defendants do not concede, however, that the newly discovered 
“VY, M. Journal” is, in fact, the “V. M.- Journal” which the Court’s 
Order to produce called for. The authenticity of the papers which 
plaintiffs are now seeking to put into the record has not been es- 
tablished. Nor has the identity of this purported “Vreemde Munt 
Journal” with the missing “V.M. Journal” been established. 
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argue that such a motion is equivalent to a motion for 
a new trial. They have made such a motion almost two 
years after the entry of the judgment by this Court dis- 
missing the complaint. Plaintiffs’ ground for reopening 
is that plaintiff has newly-discovered one document of a 
group of documents whose failure to be produced resulted 
in dismissal in this Court. The plaintiffs cite no case 
and diligent search has discovered none of a motion to 
reopen a case having been granted under Rule 59 in these 
circumstances. 


The plaintiffs cite five cases as authority for granting 
their motion. In three of these, Blytheville Cotton Ou Co. 
v. Kurz (C.A. 6th) 155 F. 2d 467; Rue v. Feuz Construc- 
tion Co. (D.C.D.C.) 103 F. Supp. 499; and English v. 
Mattson (C.A. 5th, 1954), 214 F. 2d 406, the Court actually 
refused the motion for a new trial in far stronger circum- 
stance than those shown by plaintiffs’ affidavits in this 
case. 


In the fourth case cited by plaintiffs, United States v. 
Colangelo (D.C. E.D. N.Y.) 27 F. Supp. 921, the Court 
also declined a motion for a new trial on the ground that 
the testimony offered would not change its decision; how- 
ever, it held that it had discretion to allow the opening 
of the case for the reception of additional evidence. This 
was an action to cancel a certificate of naturalization. 
Before judgment, the plaintiff sought to put in a certifi- 
cate which had been in the possession of one government 
department and not the department involved in the case. 
The trial judge narrowly restricted his holding because 
of these unusual grounds: (p. 921) 


“There is grave doubt in my mind as to whether the 
evidence plaintiff seeks to offer, is newly discovered 
evidence, use, while it was not in the possession 
of the Department that was furthering the prosecu- 
tion, it was in the possession of another Department 
of the United States Government. However, I will 
give the plaintiff the benefit of the doubt, and while 
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I decline to grant the motion for a new trial, I will 
allow the opening of the case for the reception of the 
evidence which will be hereinafter described, and any 
evidence in opposition thereto, which defendant may 
care to offer.” 

This decision has not been followed. In any event, it 
represents a minority view—the established view is that 
the record will not be reopened under Rule 59 unless the 
newly-discovered material will change the result. Cyclo- 
pedia of Federal Procedure, (3rd ed.) Vol. 10 § 34.17 (p. 
114) ; Federal Practice and Procedure (Rules Ed.) Barron 
and Holtzoff, $1305 (Vol. 3 p. 240); 39 Am. Jur. Sec. 
158 (p. 165). 


In the last case cited by plaintiffs in support of this 
motion, the Court of Appeals for the District of Columbia 
Circuit held that a new trial should be granted, Dz 
Giovanni v. Giovannantonia (C.A. D.C., 1956), 98 U.S. 
App. D. C. 147, 233 F. 2d 26. In this case, which arose 


by petition of two parties for letters of administration 
in an estate proceeding, one of the parties was a half- 
brother of the decedent and the other claimed to be de- 
cedent’s son. The ultimate issue between the parties con- 
sisted of whether the mother had been married to a cer- 
tain person. After the Court resolved this issue, a cer- 
tificate of marriage which the losing party had requested 
of the Italian Embassy prior to trial, was received a week 
after the entry of the decree. A motion for a new trial, 
based on the certificate of marriage, was made within 
eight days of the decree. The Court of Appeals empha- 
sized the promptness with which such motion had been 
made, pointed out the parties’ inability to obtain the cer- 
tificate prior to the entry of the decree and also empha- 
sized the critical nature of the new evidence. The Court 
of Appeals therefore raled that the motion for a new 
trial should have been granted. 


Defendants have no quarrel with the law set forth in 
the Di Giovanni case, supra, where the motion was brought 
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within the ten day period set forth by Rule 59, where 
the new evidence could not possibly have been obtained 
by the party prior to the decree, and where the new 
evidence was a “key piece of evidence in the litigation.” 
Obviously, in such circumstances it is in the interest of 
justice that a new trial should be granted. Contrast that 
situation with the situation in the present case. The 
affidavit of Mr. Alk characterizes the newly produced 
“VM. Journal” as the major factual issue on the hearing 
on the motion to dismiss. The record shows that counsel 
for both parties questioned the plaintiff von der Heydt 
and his agent Russel concerning the existence of this book 
as did the Court itself (J. App. 4734-474, 607A, 665A, 
668A.) Nevertheless, although plaintiff von der Heydt 
and his agent had ostensibly searched for this book over 
the preceding two years—and certainly on counsel’s own 
affidavit cannot be said to have been unmindful of its 
importance—they now state by affidavit that the journal 
had been in the possession of their bookkeeper all the 
time. Moreover, they candidly admit that although the 
decree of dismissal was entered on December 18, 1956 it 
was not until “the latter part of September 1958”, almost 
two years later, that they again began to look for the 
same. (Affidavit of G.M.G.H. Bussel, October 29, 1958, 
Exhibit A, to affidavit of Isadore G. Alk). And most im- 
portantly, the instant case differs from the Di Giovanni 
case in that in the Di Giovanni case the court found that 
the newly discovered certificate of marriage was a critical 
piece of evidence on the main issue; here, the issue of 
plaintiffs’ failure to produce documents looms as large as 
ever, for the plaintiffs still have failed to produce or 
explain the absence of the following documents ordered 
by this Court in its Order of December 8, 1956: 


Items 1, 2 and 3 of the Order 


Depotbook (Deposit Book) 

Nostro and Vostro books to May 1940 

‘All receipts and vouchers supporting entries in the 
Kasboek (Cash book) for 1939 and 1940 
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All correspondence between A ae von der Heydt 
and Mr. Huyer prior to May 1940, except for two 
letters dated April 15 and April 26, 1940 

All correspondence from Mr. Huyer to plaintiff von 
der Heydt between October 1940 and July 1942 

8 letters from plaintiff von der Heydt to Mr. Huyer 
between June 1940 and March 1945 

All correspondence from plaintiff von der Heydt to 

Mr. Huyer from March 1945 to May 1945 


Items 5 and 6 of the Order (Documents from plaintiff 
von der Heydt’s files) 


(Union Bank)—All records or statements relating to 
plaintiff von der Heydt’s trust or custodian ac- 
counts with the Union Bank of Switzerland, Locarno 
Branch, except one statement. 

(Dutch companies)—68 letters between plaintiff von 
der Heydt and Mr. Huyer between 1940 and 1946, 
many of which have been removed from the files by 
omg von dor Heydt, as indicated by notations 

erein. 


The private books of plaintiff von der Heydt. 


(Thyssen Bank)—All records or documents relating 
to remittances from the Thyssen Bank, Berlin, and 
- De aaa made under instructions from said 


(Correspondence with Russel)—Correspondence with 
Professor Russel from 1940 to 1945. (This file was 
sent to Russel by von der Heydt in August 1955 
and was not A ee until three weeks after de- 
fendants’ final motion to dismiss was filed. As 
produced, it is fragmentary and incomplete.) 

Item 7 of the Order (Documents from Fides) 

The “declaration Fides” referred to in plaintiff von 
der Heydt’s answers to defendants’ interrogatories 


of June 1955 relating to property held in enemy 
and enemy-occupied countries. 


Item 8 of the Order (Documents from Union Bank 
of Switzerland) 


All documents relating to plaintiff von der Heydt’s 
accounts in the Locarno Branch of said Bank, ex- 
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cept for photostats of 40 to 45 fe bare orders from 
von der Heydt, two cables and signature cards. 


Defendants urge that the correct standard to be applied 
in this case is that set forth by the Court in English v. 
Mattson (supra) p. 409 


It has been uniformly held that according to Rule 
59 of Civil Procedure, 28 U.S.C.A., a motion for new 
trial is addressed to the sound discretion of the trial 
Judge, and will not be disturbed except for a clear 
abuse of that discretion. Such a motion grounded 
upon newly discovered evidence will not be granted 
unless (1) the facts discovered are of such a nature 
that they would probably change the outcome; (2) the 
facts alleged are actually newly discovered and could 
not have been discovered earlier by proper diligence; 
and (3) the facts are not merely cumulative or im- 
peaching. 
These standards have been adopted by the courts in nu- 
merous instances. 


Grenard v. Penn. Grayhound Lines, Inc., 13 F.B.S. 
59A 314, Case 1 (D.C. S.D. N.Y. 1949); 

U.S. v. Bramsen, 142 F. 2d 232 (C.C.A. 9, 1944) 7 
F. B. S. 59a 331, Case 1; 

Marshall’s U. S. Auto Supply, Inc. v. Cashman, 3 
F.B.S. 59a 511, Case 1; 111 F. 2d 140 (C.C.A. 10, 
1940) cert. den. 311 U.S. 667 (1940); 

Measured by the standards for the allowance of a 
motion for a new trial under Rule 59 as uniformly ex- 
pressed by the courts, the circumstances set forth in the 
affidavits accompanying plaintiffs’ present motion clearly 
demonstrate that the motion should not be granted. Plain- 
tiffs admit that they or their agents have had possession 
of the new discovered evidence at all times. There is 
no explanation attempted as to why the search for this 
evidence was commenced only after Mr. Alk’s letter of 
September 1958, almost two years after the entry of 
judgment, and almost three years after the order re- 
quiring production. No justification appears for the 


994 A 


failure to produce all of the other records which led 
to the order of dismissal. Nor does it appear that the 
production of this single record would basically affect 
the outcome of this case. 


The Alleged “V. M. Journal” is Not Newly Discovered 
Evidence Within the Meaning of Rule 59; It is Simply 
Partial Production of Material of Which Plaintiffs have 
had Possession Throughout the Pendency of this Action, 
Which Could have Been Timely Produced with Ordinary 
Diligence, and Which They have been Required to Pro- 
duce by Order of this Court since February 8, 1956. 


An examination of the affidavits attached to plaintiffs’ 
motion clearly shows that these plaintiffs have not been 
diligent in discovering material within their own posses- 
sion which this Court had required plaintiffs to produce 
by its order of February 8, 1956. In Exhibit A to Mr. 
Alk’s affidavit, Professor G.M.G.H. Russel states that 
in September 1958 it became clear to him “that there 
must have been a journal or book of some kind called 
‘V. M’”. He concluded this from an examination of 
the current account books. This in itself is an example 
of complete lack of diligence, for prior to the hearing 
in this case in 1956 plaintiffs had been specifically ad- 
vised that the current account books showed that there 
must be a V. M. Journal. (J. App. 250, Letter of May 
23, 1955). Moreover, this was made abundantly clear 
to Professor Russel and to plaintiffs at the hearing itself. 


But Professor Russel attempts to explain his lack of 
diligence by inferring that the fault in not finding the 
V. M. Journal lies with defendants’ investigator, Mr. 
Charig; thus he asserts “this book must have been laid 
by side by Mr. Charig as being of no interest.” (Letter 
of September 27, 1958, G.M.G.H. Russel to Messrs. Grau- 
bard and Moskovitz, Exhibit G to affidavit of Mr. Isadore 
G. Alk.) This same letter, however, again demonstrates 
the lack of diligence of plaintiff's agent, Professor Bussel. 
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In numbered paragraph 3 (page 2) of Exhibit G to the 
affidavit of Mr. Isadore G. Alk, Professor Russel admits 
that after his examination of the documents Mr. Charig 
informed him that records were missing and that he 
himself went through the records. In the light of the 
information already given him that many records were 
missing, and in the light of his present explanation that 
his own books then showed on their face that there must 
be a V. M. Journal, it is incredible for him to say that 
his failure to find what was there all the time did not 
constitute lack of diligence. 
Cf.: Reconstruction Finance Corp. v. Commercial 
Union of America Corp. 19 F. B. S. 59a 61, 
ease 1 (D.C. S.D. N.Y. 1954). 

The crux of the matter is that these plaintiffs and 
their agents, prior to the original hearing in this case, 
almost two years ago, had repeated opportunities to 
produce the V. M. Journal, they were at all times in 
complete possession both of the books which showed 
that such a journal must exist and of the journal itself, 
and for almost three years they have been under an 
order of this Court to produce the journal. Neverthe- 
less, they made no effort to do so, content with taking 
the position that such a journal probably did not exist ? 
and that the defendants were under the burden of affirm- 
atively showing its existence. Even after hearing and 
judgment, rather than looking for such a journal plain- 
tiffs appealed and again represented to the Court of 
Appeals for the District of Columbia Circuit that the 
defendants had the burden of proving the existence of 
the Journal and had failed to sustain that burden. Over 
a year and a half passed after the entry of this Court’s 
order of dismissal before—at the recent suggestion of 


2 Both Russel and von der Heydt testified that they did not know 
whether this V. M. Journal existed. (Jt. App. 607, 668, 478-474). 
They also flatly stated, repeatedly, that they had produced “every- 
thing.” (Jt. App. 668, 471-472). 
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American counsel, apparently—plaintiffs’ Dutch agent 
undertook to look for the Journal. Since all that has 
been filed with this Court is a photostatic copy of what 
purports to be the V. M. Journal, it is beside the point 
to argue whether plaintiffs have finally produced the 
same. It is abundantly clear however that the course 
of conduct of these plaintiffs and their agents does not 
meet the requirement of “due diligence” laid down by 
the Courts as a prerequisite for accepting newly dis- 
covered evidence; it is rather belated, and partial pro- 
duction of evidence plaintiffs have possessed throughout 
this proceeding. 
saat 


The “Newly-Discovered Evidence” Alleged by Plaintiffs 
Would Not Change The Results of the Hearing Which 
Resulted in the Dismissal of this Action. 


As set out supra (p. 5 of this memorandum) the ma- 
jority rale of the Courts is that a motion to reopen the 
record under Rule 59 will not be granted where the 
newly-discovered evidence will not change the results of 
the trial. Here the facts demonstrate quite clearly that 
this newly-found “V. M. Journal” could not change the 
result reached by this Court. The failure of plaintiffs’ 
to comply with the order of this Court of February 8, 
1956 was substantial, involved numerous documents, and 
constituted so flagrant a refusal to produce as to be 
characterized by this Court as a “pattern of conduct 
. .. Gearly showing an unwillingness on their part to 
make a full disclosure to the defendants.” (Opinion of 
Court, December 18, 1956). 


For example, plaintiffs have still refused and failed 
to answer Interrogatory No. 23 of the defendants, which 
required them to state what has happened to the missing 
documents. Moreover, as set forth on pages 6 and 7 
of this memorandum, many other basic books and records 
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remain unaccounted for—Declaration Fides, the Depot- 
book, the Nostro and Vostro Journals, ete. Hence the 
original production order of February 8, 1956 has still 
not been substantially complied with, and the reasons for 
the entry of an order dismissing the section remain as 
valid as before. All that has changed is that these plain- 
tiffs now admit possession of one of the documents whose 
very existence they have heretofore questioned and de- 
manded that defendants affirmatively prove. 


Finally, it should be pointed out that the “V. M. 
Journal’—while concededly a basic record that defend- 
ants are entitled to—is not the crucial document which 
plaintiffs would now make it out to be. Only two (Nos. 
44 and 45) of the sixty-four proposed findings of fact 
submitted by the defendants refer to the “V. M. Ji ournal.” 
Never having had access to any of the missing docu- 
ments, it is difficult for the defendants to asses their 
relative worth; it is certainly impossible to say whether 
the missing Depotbook is more or less significant than 
the V. M. Journal—similarly, the missing vouchers, or 
the Declaration Fides could be more or less important. 
The esential point is that to date there has been a 
substantial and continuing failure to comply with the 
order of this Court of February 8, 1956 requiring pro- 
duction of documents. The belated production of this 
single document does not change that basie picture. 


IV 


Under the Judgment in Lieu of Mandate of the Court 
of Appeals, the Entry of Findings of Fact and Conclu- 
sions of Law are the Only Matters Before this Court. 
The judgment of the Court of Appeals for the District 
of Columbia Circuit in this case was filed in the Clerk’s 

Office January 20, 1958. It provided: 
“ . . that this cause be, and it is, remanded to the 


District Court with instructions to make specific find- 
ings in relation to the several issues of the case.” 
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The letter of the Clerk of the Court of Appeals which 
transmitted the judgment stated that the judgment was 
transmitted “in lieu of a mandate.” 


Defendants urge that the instructions of the Court of 
Appeals are not ambiguous—they were set out at some 
length in the opinion of that Court as well as the con- 
curring opinion of Judge Burger. Those opinions may 
be considered to be a part of the mandate. Metropolitan 
Water Co. v. Kaw Valley Drainage District of Wyan- 
dotte County, Kansas 223 U.S. 519, 523 (1912). 


The opinion of the Court of Appeals raises no ques- 
tion of lack of opportunity of plaintiffs to find the docu- 
ments they were ordered to produce. What the Court of 
Appeals desires is specific findings of fact and conclu- 
sions of law upon the basis of which a final order dis- 
missing this action can be reviewed. Defendants have 
submitted such findings and conclusions. Defendants urge 
the Court to proceed in accordance with the judgment of 
the Court of Appeals and to enter such findings and con- 
clusions as it deems appropriate. 


Any other course—such as reopening the record and 
hearing testimony in accordance with plaintiffs’ present 
motion—would constitute the very delay these plaintiffs 
have been seeking since the production order was origi- 
nally entered. This court of conduct is too well known 
to this Court to require exhaustive review here; the 
correspondence which first advised “show Mr. Charig 
something,” (Jt. App. 853) the successive searches for 
documents and the dramatic discovery of the same every 
time the Court was about to take final action; all of these 
steps were well characterized by Judge Tamm in his 
statement of October 8, 1956 that “plaintiff . . . has re- 
peatedly denied possession or control of additional docu- 
ments but thereafter has produced the denied documents 
or copies of them for examination.” This Court also 
summarized plaintiffs’ patent evasion of the production 
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order as a “pattern of conduct .. . clearly showing an 
unwillingness on their part to make a full disclosure to 
the defendants.” (Opinion of the Court, December 18, 
1956). 


In defendants’ view, this latest—extremely and inex- 
cusably belated—proffer of what plaintiffs contend is one 
more document is but another part of plaintiffs’ pattern 
of delay and evasion. The Court should not permit 
plaintiffs to thus divert it from requiring compliance with 
the mandate of the Court of Appeals. 


Conclusion 


Defendants respectfully urge the Court that plaintiffs 
motion be denied in all respects. 
Dated: November 21, 1958 


Datias §. TownsEnp, 

Assistant Attorney General 
Director, Office of Alien Property 
Georce B. Szarts 


/s/ Bobert J. Wieferich 
Rosert J. WIEFERICH 
Attorneys, Department of Justice 
Washington 25, D. C. 
Attorneys for Defendants 
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ORDER 


The plaintiffs having moved for an order reopening 
the case for the purpose of introducing and considering 
additional testimony, and the Court having fully con- 
sidered the affidavit of plaintiffs’ counsel and the memo- 
randum of law in support of said motion, and the memo- 
randum of defendants in opposition thereto, now upon 
all the proceedings heretofore had herein, and after due 
consideration, it is hereby 

ORDERED that the plaintiffs’ motion be and it hereby 
is in all respects denied. 

Dated January 19, 1959. 


/s/ Edward M. Curran 
Uxrrep Srares Districr JupGE 


No objection as to form 


/s/ Isadore G. Alk 
Attorney for plaintiffs 
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DEFENDANTS’ PROPOSED FINDING OF FACT 
AND CONCLUSIONS OF LAW 


The complaint in this action was dismissed by an order 
and judgment of dismissal directed by this Court and 
entered on December 18, 1956. Defendants had moved 
to dismiss under Rules 37(b) and (d) and 41(b) of the 
Federal Rules of Civil Procedure because of the failure 
of plaintiff von der Heydt to produce all records and 
documents required to be produced by an order dated 
February 8, 1956, and because of his failure to answer 
an interrogatory regarding missing documents in com- 
pliance with said order. The dismissal of the complaint 
followed a hearing held from November 20 through Decem- 
ber 5, 1956, for the purpose of determining the factual 
issues raised by the motion. 


On appeal the Court of Appeals held that in the absence 
of specific findings of fact on the several issues raised by 
defendants’ motion it could not afford an adequate appel- 
late review of this Court’s decision. The case was re- 
manded for appropriate findings. Following are findings 
and conclusions in response to the instructions of the 
Court of Appeals. 


Findings of Fact 


1. Plaintiffs brought this action on March 5, 1954 
against the Attorney General and Treasurer of the United 
States under Section 9(a) of the Trading with the Enemy 
Act, as amended, 50 U.S.C. App. Section 9(a), to recover 
property vested in the Attorney General pursuant to the 
Act. 


2. Plaintiff von der Heydt, a native-born citizen of 
Germany, has been a citizen and resident of Switzerland 
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since 1939. For some time prior to 1939 he was a resident 
of Holland. 


3. Plaintiff Libertas, S.A. is a corporation organized 
in Luxembourg. Plaintiff Ratio, S.A. is a corporation 
organized in Switzerland. It is stipulated that both are 
holding companies wholly owned and controlled by von 
der Heydt. 


4. The issues in this action are whether plaintiff von 
der Heydt is an enemy under Section 2 of the Trading 
with the Enemy Act because he acted on behalf of and 
as an agent for the German government during World 
War IZ in transmitting funds of the German Intelligence 
Service to its agents in the United States and other coun- 
tries; whether he is an enemy because he did business 
during the war in enemy and enemy-occupied territory; 
or whether he is “enemy tainted” and therefore an enemy 
within the meaning of the Supreme Court decision in 
Clark v. Uebersee Finanz-Korporation, 332 U.S. 480, as a 
result of his activities on behalf of the German govern- 
ment and certain German individuals and firms. As to 
the corporate plaintiffs, the issues are doing business in 
enemy or enemy-occupied territory and “enemy taint”. 
The “enemy taint” of the corporations depends upon 
plaintiff von der Heydt’s “enemy taint” because of his 
ownership and control of the corporations. 


5. Plaintiff von der Heydt was also the sole owner of 
a Dutch banking institution at Zandvoort, Holland, called 
von der Heydt’s Bank N.V., through which he did business 
for many years prior to its liquidation in December 1942. 
On its liquidation all of the assets and property of von 
der Heydt’s Bank N.V. were turned over to Interna- 
tionale Kunstvereeniging N.V., a Dutch corporation whose 
stock is also wholly owned by von der Heydt. 


6. Plaintiff von der Heydt held the positions of man- 
aging director and chairman of the board of his Dutch 
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corporations, and each was in fact wholly controlled by 
him. Johannes Huyer, an agent and employee of plaintiff 
von der Heydt, kept the books, records and accounts of 
both Dutch corporations at Zandvoort, Holland, until his 
death in January 1955. 


7. In May 1955, during the pendency of this action, 
Gerard F. Charig, a Department of Justice attorney rep- 
resenting defendants, visited the home of Mrs. Huyer, who 
served after her husband’s death as an agent and em- 
ployee of von der Heydt in Zandvoort. On the occasion 
of this visit, Charig was informed by Mrs. Huyer and her 
son that all of the books, records and correspondence of 
von der Heydt’s Bank N.V. and of the Internationale 
Kunstvereeniging N.V. for the period 1939 to 1945, as 
well as other books, records and correspondence relating 
to business activities of plaintiff von der Heydt were then 
intact in her house and under her custody and had been 
maintained intact during the war years by plaintiff von 


der Heydt’s employee, her husband, Johannes Huyer. 
Charig was not permitted to examine the books and 
records. 


8. On June 28, 1955 defendants served interrogatories 
on the plaintiffs inquiring about the existence and location 
of pertinent documents in the possession, custody or con- 
trol of plaintiff von der Heydt in Switzerland, Holland 
and Germany. Included among these interrogatories was 
interrogatory #23 which reads in part: “If any of the 
documents are no longer in plaintiff Eduard von der 
Heydt’s possession, custody or control because of loss 
or destruction, state how and when such loss or destruc- 
tion occurred.” 


9. In July 1955, prior to answering defendants’ inter- 
rogatories and immediately after Charig had requested 
inspection of documents, some of the books and records 
of the von der Heydt’s Bank N.V. and of the Interna- 
tional Kunstvereeniging N.V. which were the subject of 
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the interrogatories were delivered by Mrs. Huyer to Pro- 
fessor Russel, a Dutch attorney in Amsterdam, Holland, 
and tax consultant to von der Heydt. The delivery of 
these records was assented to by von der Heydt. Contem- 
poraneously von der Heydt conferred in Switzerland with 
Russel and Gutstein, his Swiss attorney, with regard to 
the American government’s interest in his records. The 
decision at this time was “to show Mr. Charig something. 


10. On or about August 5, 1955, again prior to an- 
swering the interrogatories, von der Heydt sent to Pro- 
fessor Bussel correspondence between himself and Russel 
written during the period October 21, 1940 to May 16, 
1944, which was also the subject of defendants’ interroga- 
tories, “to be on the sure side.” 


11. In letters to Russel dated July 4 and September 
19, 1955, von der Heydt restated the basic scheme, which 
was to show or “to produce something in order to avoid 


the impression that I have something to hide.” 


12. Plaintiff von der Heydt had further exchanges 
of correspondence on “production problems” with Russel 
during the last half of 1955. On August 19, Russel wrote 
“As things are going now, the case must go wrong.” On 
December 13 he wrote “So what Dr. Gutstein told you 
over the telephone, namely that handing over the books 
might be refused if a third person (that means, another 
person, not you) was manager of the Internationale 
Kunstvereeniging N.V., is based on a misconception.” 
and that “. . . I consider the whole situation hopeless 
. . ”. Qn December 21 he observed, “The difficulty is 
actually that any change of the actual situation will reflect 
upon you to your disadvantage, but if we do not alter 
anything, then the U.S.A. will stand stronger yet.” and 
“You know that I have removed a part of the correspond- 
ence, [from the files of the Dutch corporations] because 
ill thinking persons might use it abusively.” On December 
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23 von der Heydt thanked Russel for the steps he had 
taken. 


13. Having been refused production, defendants moved 
on November 23, 1955 under Rule 34 for an order requir- 
ing the production of books, records and correspondence 
in the possession, custody or control of von der Heydt 
and for an order under Rule 33 requiring him to answer 
the above-quoted portion of defendants’ interrogatory 
#23. An order granting the motion was entered Febru- 
ary 8, 1956, requiring production on or before February 
27, 1956 and an answer to the interrogatory by February 
15, 1956. 


14. On March 1 and 2, 1956, when the production 
order was outstanding, defendants’ representative Charig 
travelled from Munich, Germany, to Amsterdam, Holland, 
in accordance with arrangements made by counsel for the 
parties; but he was refused permission by Russel to in- 


spect the records of von der Heydt’s Bank N.V., of Inter- 
nationale Kunstvereeniging N.V., and of von der Heydt 
in Holland. As of this time, no records called for by this 
Court’s production order had been produced and interrog- 
atory #23 remained unanswered. 


15. Defendants thereupon moved on March 7, 1956 for 
dismissal of the complaint. After argument on March 
26, 1956 Judge Tamm announced he would grant the mo- 
tion but would withhold signing an order of dismissal for 
approximately two weeks from that date in order to per- 
mit the plaintiffs “if their attorneys are of a mind, to 
comply with the discovery orders.” He also announced 
that a further hearing would be held in approximately two 
weeks. 


16. At this point, plaintiffs’ Swiss attorney, Gutstein, 
telegraphed Charig that he might inspect the records of 
the Dutch corporations on April 3, 1956 at Russel’s office 
in Amsterdam. Charig was then shown 29 books of ac- 
count and 4 folders of correspondence; he found that 
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substantial portions of these books and records were 
missing. He called this to the attention of Russel and 
suggested that the missing documents might still be at 
the home of Mrs. Huyer. 


17. Bussel replied that there were no more Dutch 
documents and said he would obtain from Mrs. Huyer 
a statement that she had no additional documents. Later 
the same day, however, Russel sent a letter to Charig 
offering to join him at Mrs. Huyer’s in a search for more 
documents. On April 9, 1956 Charig inspected six file 
cabinets and a steel cupboard in the office at Mrs. Huyer’s 
home. As a result, in an hour and a half Charig was 
able to segregate in a stack about a foot and a half high 
additional documents covered by the production order; 
but the Dutch records as produced were still incomplete. 
No further documents were made available at this time 
and before Charig returned to Munich, Germany, he noti- 
fied Russel that, on the basis of the documents he had 


inspected so far, many were still missing. 


18. On April 6, 1956 Russel wrote Charig that “The 
‘Depot-boek’ and the minute books of the corporations 
are neither been found by Mrs. Huyer. It is impossible 
to procure more than there really is.” Charig received 
another letter from Russel dated April 11, 1956 stating 
that no additional Dutch documents existed but that he 
would search further “although a few letters which I find 
cannot have any influence on the case.” 


19. On or about April 17, 1956 Russel communicated 
further with Charig to the effect that he and Mrs. Huyer 
had again searched the office in Mrs. Huyer’s home and 
had found many additional documents and that he would 
bring such documents to Munich. On April 20, 1956 Russel 
delivered to Charig two suitcases full of documents. The 
documents included four folders of correspondence with 
the August-Thyssen Bank, Berlin, for the years 1939 and 
1940, some 50 letters from von der Heydt to Huyer for the 
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period 1940 to 1944 and the minute books of von der 
Heydt’s Bank N.V. and Internationale Kunstvereeniging 
N.V. These minute books of the corporations, about which 
Russel wrote Charig on April 6, 1956, had been in Russel’s 
possession since December 21, 1955, when they were sent 
to him by Mrs. Huyer. 


20. Except for a limited number of documents produced 
in Washington, D. C. on April 3, 1956, no further docu- 
ments were produced by plaintiff prior to another hearing 
before Judge Tamm on April 20, 1956. This hearing 
was held in order to determine whether plaintiffs were 
effecting production or whether a dismissal order should 
be entered. On that day plaintiffs’ attorney advised the 
Court that 12 folders of documents, constituting substan- 
tially complete compliance with the production order, had 
been received by him in New York and would shortly be 
produced in Washington. On the basis of counsel’s rep- 
resentations, Judge Tamm vacated his prior dismissal of 
the complaint and directed that all discovery be com- 
pleted by July 1, 1956. 


21. Shortly thereafter, the 12 additional folders were 
produced in Washington for defendants’ inspection. How- 
ever, two of the folders were empty. Except for some 
accountant’s reports, the documents in the remaining 
folders were dated subsequent to the year 1945, whereas 
the production order called for documents from September 
1, 1939. Defendants thereupon formally advised plain- 
tiffs’ attorneys by letter dated May 23, 1956 that produc- 
tion remained far from complete and that numerous docu- 
ments were still missing. 


22. Additional documents were produced in June 1956, 
including documents which were said to have been “re- 
located” by von der Heydt. Thereafter, defendants again 
advised plaintiffs’ attorneys by letter on June 26, 1956 
that the documents thus far produced were by no means 
complete and that a substantial number of documents re- 
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required to be produced remained missing. No farther 
production was made prior to or immediately after the 
date of July 1, 1956 set by Judge Tamm. 


23. On the grounds that many documents had not been 
produced and that interrogatory #23 had not been satis- 
factorily answered, defendants again moved on August 
28, 1956, for dismissal of the complaint under Rules 37 
(b) and (d) and Rule 41(b) of the Rules of Civil Pro- 
cedure. 


24. On September 18, 1956 some more documents were 
produced; but many missing documents were still unac- 
counted for. In this belated production was some of the 
correspondence von der Heydt had sent to Russel on 
August 5, 1955. 


25. The following documents covered by the discovery 
order of this Court of February 8, 1956 have not been 
produced : 


Items 1, 2 and 3 of the Order (Documents in the 
Netherlands) 


Depotboek (Deposit Book) 

VM Journal 

Nostro and Vostro books to May 1940 

All receipts and vouchers supporting entries in the 
Kasboek (Cash book) for 1939 and 1940 

All correspondence between plaintiff von der Heydt 
and Mr. Huyer prior to May 1940, except for two 
letters dated April 15 and April 26, 1940 

All correspondence from Mr. Huyer to plaintiff von 
der Heydt between October 1940 and July 1942 

8 letters from plaintiff von der Heydt to Mr. Huyer 
between June 1940 and March 1945 

All correspondence from plaintiff von der Heydt to 
Mr. Huyer from March 1945 to May 1945 


Items 5 and 6 of the Order (Documents from plain- 
tiff von der Heydt’s files) 


(Union Bank)—All records or statements relating to 
plaintiff von der Heydt’s trust or custodian ac- 
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counts with the Union Bank of Switzerland, 
Locarno Branch, except one statement. 

(Dutch companies)—68 letters between plaintiff von 
der Heydt and Mr. Huyer between 1940 and 1946, 
many of which have been removed from the files 
by plaintiff von der Heydt, as indicated by nota- 
tions therein. 

The private books of plaintiffs von der Heydt. 

(Thyssen Bank)—All records or documents relating 
to remittances from the Thyssen Bank, Berlin, and 
to payments made under instructions from said 


(Correspondence with Russel)—Corespondence with 
Professor Russel from 1940 to 1945. (This file 
was sent to Russel by von der Heydt in August 
1955 and was not produced until three weeks after 
defendants’ final motion to dismiss was filed. As 
produced, it is fragmentary and incomplete.) 

Item 7 of the Order (Documents from Fides) 

The “declaration Fides” referred to in plaintiff von 
der Heydt’s answers to defendants’ interrogatories 
of June 1955 relating to property held in enemy 
and enemy-occupied countries. 

Item 8 of the Order (Documents from Union Bank of 
Switzerland) 

All documents relating to plaintiff von der Heydt’s 
accounts in the Locarno Branch of said Bank, 
except for photostats of 40 to 45 payment orders 
from von der Heydt, two cables and signature 
cards. 
26. No contention has been made by plaintiff von der 
Heydt that he has produced all the documents described 
in the Court’s order of February 8, 1956. 


27. Plaintiff von der Heydt and his authorized repre- 
sentatives deliberately conceived a plan or pattern to 
reveal to the defendants as little as possible of the 
records under his control, and to avoid to the extent 
possible, disclosure of those which might be harmful to 
his case. Plaintiff von der Heydt has not in good faith 
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complied with the order of this Court of February 8, 
1956. 

28. The evidence introduced at the hearing before me 
supports and underlines what Judge Tamm said in his 
memorandum of October 8, 1956 to the effect that “The 
chronology of the discovery procedure in this case indi- 
cates that plaintiff von der Heydt, through his agents, 
has repeatedly denied possession or control of additional 
documents but thereafter has produced the denied docu- 
ments or copies of them, for examination. Records made 
available to the defendants for examination indicate rather 
positively the existence of other records referring to 
transactions enumerated in the records made available.” 
What was suggested by Judge Tamm as a strong prob- 
ability is established from the evidence, namely that the 
pattern of von der Heydt’s conduct and the nature of the 
documents furnished, as well as the nature of the docu- 
ments not furnished and reported as no longer in exist- 
ence, show that the records were reviewed and classified 
as to their probable impact upon plaintiffs’ claim prior to 
being made available to the defendants. Also the breaks 
in the chronology of the records and correspondence made 
available, as well as the entire pattern of the conduct of 
plaintiff von der Heydt’s employees and representatives, 
far outweigh his denials in general terms as to the pos- 
session or control of other documents. The probabilities 
found by: Judge Tamm on the record before him are 
established by the evidence before me and are adopted as 
findings on the evidence. 


29. Plaintiff von der Heydt’s testimony and demeanor 
at the hearing reveal and substantiate the plan or pattern 
to avoid disclosure of the facts and show a clear disregard 
for trath and the utter unreliability of his declarations 
with regard to the non-existence or the disappearance of 
records. 


30. Several methods by which the above plan or pattern 
might be carried out were considered by plaintiff von der 
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Heydt with his European counsel, Russel and Gutstein, 
including (a) taking the position that plaintiff von der 
Heydt had no control over the books of von der Heydt’s 
Bank N.V. and of the Internationale Kunstvereeniging 
N.V., (b) taking corporate action in an effort to “deprive” 
von der Heydt of his control over said corporate records, 
(c) shipping said records to Switzerland, whereupon in- 
ability to produce because of Swiss secrecy laws might 
be sworn to, (d) destruction of corporate records. Russel, 
with the knowledge and approval of von der Heydt, actu- 
ally took possession of correspondence and documents in 
furtherance of the plan and removed part of the corre- 
spondence required to be produced. 


31. Plaintiff von der Heydt’s answers to defendants’ 
interrogatories were tailored to his general plan. His 
first answer to the interrogatories was false and evasive 
in stating: “I do not keep any letters if they are of no 
interest to me”, and in denying that plaintiff von der 
Heydt had correspondence or records with or relating to 
the August-Thyssen Bank, von der Heydt’s Bank N.V., 
Johannes N. Huyer and Eberhard von Stohrer, and in 
other respects. The answer also failed completely to 
respond to the portion of interrogatory #23 about the 
loss or destruction of documents no longer in his posses- 
sion, custody or control. Thereafter, the order of this 
Court of February 8, 1956 expressly required von der 
Heydt to answer interrogatory #23. 


32. Plaintiff von der Heydt’s second answer to this 
interrogatory was furnished only after defendants had 
moved for dismissal of the complaint and the motion had 
been granted on March 26, 1956. The production which 
has been made itself establishes that this second answer 
was evasive, inaccurate and false in stating, as to von 
der Heydt’s own files in Switzerland, that “Those docu- 
ments which are no more in my possession have been 
destroyed by me in the course of the years, as they were 
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of no more importance”, and, as to the Dutch documents, 
that they “were destroyed by the Germans when they blew 
up my bank and private house.” 


33. The partial production which was made establishes 
that von der Heydt retained unimportant as well as im- 
portant records and correspondence, that much of the 
correspondence from his files in Switzerland which was 
not produced and not been destroyed for lack of impor- 
tance but that it was removed or kept from the files by 
von der Heydt and that some of it related to charges by 
the Mayor of Zandvoort that von der Heydt had collab- 
orated with the Nazis in Holland during the war. Farther, 
at the time he made this answer plaintiff von der Heydt 
know, as to the Dutch documents, that all books and 
records had been safely removed from the building before 
it was destroyed by the Germans as a defensive measure, 
and that they had been preserved throughout the war and 
thereafter by Mr. Huyer and later Mrs. Huyer. Mr. 
Huyer had written him in January and August 1944, in 
response to von der Heydt’s inquiry concerning the books 
and records, and had informed him that they were safe. 
Von der Heydt’s answer was designated to mislead the 
defendants and the Court. 


34. In his third answer dated September 14, 1956, von 
der Heydt again was vague and evasive, and refused to 
furnish any details, even regarding the removal of corre- 
spondence by Russel about which he was fully informed, 
or about his own removal of correspondence from his 
office files, as indicated in Findings #s 25, 33 and 60. 


35. Thus von der Heydt did not in good faith answer 
interrogatory #23; but rather, in accordance with his 
plan or pattern to reveal as little as possible regarding 
the records, his answers were intentionally untruthful, 
vague and insufficient. 


36. Specific and sufficiently detailed answers to the 
interrogatory, made promptly, would have made it im- 
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possible for von der Heydt to follow the pattern of piece- 
meal, partial and minimal discovery deliberately adopted 
in order to reveal as little as possible, and would have 
been inconsistent with the pattern of producing documents 
only when their production appeared necessary to avoid 
dismissal of the complaint. The refusal to answer the 
interrogatory specifically, without evasiveness, and in good 
faith, is consistent with von der Heydt’s failure at the 
hearing to explain fully and honestly the reasons why 
the missing records were not produced. 


37. Russel’s testimony was also incredible. His eva- 
siveness and disregard for the truth were plain, not only 
when confronted with evidence that he had collaborated 
regarding methods of avoiding discovery of books and 
records, but also throughout his testimony. 


38. Plaintiff and his agents having examined and culled 
the available records and having removed records which 
were ordered produced but which were deemed harmful 
to plaintiff's case, it is patent that the missing documents 
are material to the issues in this case, as will more fully 
appear from the specific findings which follow. 


39. For a number of years prior to 1940 the August- 
Thyssen Bank of Berlin, Germany, had done business with 
and maintained accounts with von der Heydt’s Bank N.V. 


40. Prior to and during the war the German Intelli- 
gence Service, a branch of the German army engaging 
in espionage, counter-espionage and sabotage, maintained 
a “Trustee Special Account” or “Treuhand-sonderkonto 
with the August-Thyssen Bank, Berlin. Funds deposited 
in this account were used by the German Intelligence Serv- 
ice for the payment of its undercover agents. The German 
term for an undercover agent was “V-Mann”. 


41. In 1939 and thereafter until the fall of Holland 
in May 1940, pursuant to arrangements made by the 
German Intelligence Service with the August-Thyssen 
Bank and von der Heydt’s Bank N.V., the latter received 
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German Intelligence Service funds from the August- 
Thyssen Bank and remitted these funds to undercover 
agents in various countries including the United States 
in accordance with instructions of the German Intelligence 
Service. 


42. When Holland fell to the German troops, this prac- 
tice ceased for the reason, as plaintiff von der Heydt sub- 
sequently wrote Russel, that he could then no longer 
execute transfers to America. Thereafter, von der Heydt 
in Switzerland effected similar transactions through trust 
accounts which he maintained with the Union Bank of 
Switzerland, Locarno Branch, with the funds transmitted 
by the August-Thyssen Bank for the German Intelligence 
Service. 

43. Books and records within the possession, custody 
or control of planitiff von der Heydt in both Holland and 
Switzerland relevant to transactions for the German In- 
telligence Service are material to an issue in this case 


in that, while von der Heydt admits such transactions, he 
denies knowledge that they were effected for the German 
Intelligence Service. In findings which follow, there are 
set forth some of the documents not produced, which are 
material to this issue. 


44. Among its records von der Heydt’s Bank N.V. 
maintained a journal called a VM journal in which, defend- 
ants contend and the evidence indicates, were recorded the 
monies received by it from the August-Thyssen Bank for 
payment to German Intelligence Service undercover agents 
in various countries, as well as entries of the disbursement 
of such funds. 


45. The VM journal was ordered produced by the order 
of this Court of February 8, 1956; it was not produced, 
nor was the failure to produce it explained, nor any 
satisfactory reasons given by plaintiff von der Heydt for 
such failure; the journal has been in the control of von 
der Heydt during the pendency of this action. 
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46. After the fall of Holland in May 1940 and through 
the year 1943, von der Heydt effected many financial trans- 
actions on behalf of the German Intelligence Service un- 
der instructions and with funds transmitted by the August- 
Thyssen Bank, and as a businessman and banker he main- 
tained books and other records of the trust funds which 
were received from the August-Thyssen Bank and de- 
posited in trust accounts in the Union Bank of Switzer- 
land, as well as records of the transactions effected by 
him through these accounts. 


47. Plaintiff von der Heydt had to account to the 
August-Thyssen Bank for the funds reecived; also he 
received from the Union Bank of Switzerland periodic 
statements showing the status of these trust accounts and 
reflecting the transactions therein. Nevertheless, no books 
or records of von der Heydt covering his transactions 
with the August-Thyssen Bank were produced, nor any 
of his bank statements received from the Union Bank of 
Switzerland excepting one statement for one trust account 
for the period June 30, 1943 to November 20, 1943, al- 
though the production order required plaintiff to produce 
all books of account, records, statements of account, checks 
or check stubs and other documents and correspondence, 
or copies thereof, for the period September 1, 1939 to and 
including the year 1945, with or relating to the Union 
Bank of Switzerland. Plaintiff von der Heydt gave no 
satisfactory explanation of his failure to produce his books, 
records and bank statements pertaining to these trast 
accounts. 


48. Plaintiff von der Heydt received from the August- 
Thyssen Bank a payment order or instruction for each 
transaction he accomplished with funds received from the 
August-Thyssen Bank through von der Heydt’s Bank and 
through his custodian accounts in the Union Bank of 
Switzerland, Locarno Branch. Nonetheless, von der Heydt 
produced no payment orders or instructions which he 
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received from the August-Thyssen Bank during the years 
1939-1943. 


49. The payment orders, documents and correspond- 
ence pertaining to transactions between von der Heydt’s 
Bank or plaintiff von der Heydt and the August-Thyssen 
Bank are material to the defenses that von der Heydt was 
an enemy and had “enemy taint” because of his activities 
for the German government, and would reflect upon the 
issue in this case of von der Heydt’s knowledge of the 
source of the funds transmitted to him by the August- 
Thyssen Bank, his knowledge of the ultimate disposition 
of those funds, and also his knowledge of the nature of 
the German Intelligence Service and its activ'ties in coun- 
tries which were Germany’s enemies. 


50. Another of the issues in this case is whether any 
of the plaintiffs was engaged in “doing business” within 
enemy or enemy-occupied territory and is, therefore, an 
“enemy” under Section 2 of the Trading with the Enemy 
Act, 50 U.S.C. App. Sec. 2. Books, records and other 
documents material to this issue are among those which 
have been shown to be in existence but which von der 
Heydt has not produced. Certain key documents within 
this category are specified in the findings which follow. 


51. Included among the documents which von der Heydt 
has failed and refused to produce is one known as “decla- 
ration Fides”. This document was referred to by von der 
Heydt in his answers to defendants’ first interrogatories 
served upon him in June 1955, seeking information relative 
to his ownership of property or investments in designated 
enemy and enemy-occupied countries. Plaintiff’s answer 
to such questions simply referred defendants to “declara- 
tion Fides”. 


52. No document bearing this title or answering this 
description was ever produced. At the hearing von der 
Heydt initially denied there was any such document. Later 
he attempted to identify plaintiff Ratio’s answers to inter- 
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rogatories as being the document in question. Still later, 
when recalled to the stand, he sought to identify defend- 
ants’ Exhibit 46, which is a statement of his property in 
the United States, not elsewhere, as being “declaration 
Fides”. This last document, in addition to the fact that 
it refers only to property in the United States, was pre- 
pared by Fides in 1956 and could not have been the docu- 
ment referred to by von der Heydt in his answers in 
September 1955. 


53. Plaintiff von der Heydt’s several conflicting and 
contradictory statements in testimony regarding “decla- 
ration Fides” represent a belated and transparent attempt 
on his part to substitute documents unresponsive to the 
questions concerning his ownership of property or invest- 
ments in enemy or enemy-occupied countries for a docu- 
ment which must exist and must be responsive to such 
questions unless his answers to defendant’s first interroga- 
tories were utterly false in this regard. 


54. Von der Heydt’s Bank N.V. maintained a deposit 
book or “Depotboek” in which were listed the securities 
held on behalf of the Bank’s clients. Von der Heydt’s 
Bank N.V. maintained a set of books which reflected its 
accounts with other banks and the accounts of other banks 
with von der Heydt’s Bank N.V. These books were called 
Nostro and Vostro books, respectively. Von der Heydt’s 
Bank N.V. also maintained a cash book or “Kasboek” in 
which entries were made, based upon receipts and 
vouchers. 


55. The deposit book, the Nostro and Vostro books, 
and the receipts and vouchers supporting the entries in the 
cash book for the period from September 1, 1939 through 
1940 were ordered produced by the Order of this Court 
dated February 8, 1956. However, plaintiff von der Heydt 
failed to produce said deposit book and receipts and 
vouchers, as well as the Nostro and Vostro books for 
September 1, 1939 to May 1940, although all of these 
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records existed and were under the control of von der 
Heydt during the pendency of this action. 


56. The deposit book, the Nostro and Vostro books, 
and the receipts and vouchers supporting the entries in 
the cash book are material to the defense of this action 
and to the issues therein. The deposit book reflects trans- 
actions by von der Heydt’s Bank N.V. with respect to 
securities owned by its clients and entries showing the 
purchase and sale of securities. The Nostro and Vostro 
books reflect the activity in the accounts of von der 
Heydt’s Bank N.V. with other banks and of other banks 
with it, particularly the August-Thyssen Bank of Berlin 
during the period when remittances for the German In- 
telligence Service were being sent by the August-Thyssen 
Bank to von der Heydt’s Bank N.V. with instructions for 
transmission of funds to undercover agents. The receipts 
and vouchers supporting the entries in the cash book 
cover the period during which von der Heydt’s Bank N.V. 
was handling funds for the German Intelligence Service 
and carrying out its instructions. Without the receipts 
and vouchers the entries in the cash book cannot be ex- 
plained. All of these books and records are material to 
the issues as to plaintiff von der Heydt’s activities as an 
agent of the German government in connection with the 
transmission of funds to operatives of the German In- 
telligence Service and for and on behalf of high German 
officials. 


57. Plaintiff von der Heydt living in Switzerland en- 
gaged in correspondence with his employee Johannes 
Huyer, who looked after the affairs of von der Heydt’s 
Bank N.V. at Zandvoort, Holland, until its liquidation in 
December 1942, and thereafter, until his death, of the 
successor corporation, Internationale Kunstvereeniging 
N.V., which took over the assets of the Bank. The Order 
of this Court required plaintiff to produce all correspond- 
ence between himself and von der Heydt’s Bank N.V. and 
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the Internationale Kunstvereeniging N.V. for the period 
September 1, 1939 to and including the year 1945. 
Throughout this period an extensive exchange of corre- 
spondence took place between plaintiff and the employee 
Huyer on behalf of the Bank and the successor corpora- 
tion. Each of the letters was numbered in series, and a 
carbon copy of each letter was prepared and retained by 
the sender. 


58. The evidence adduced during the hearing shows that 
all of the books, records and correspondence of the von 
der Heydt’s Bank N.V. and of the Internationale Kunst- 
vereeniging N.V. for the period 1939 through 1945, as 
well as gther books, records and correspondence relating 
to business activities of plaintiff von der Heydt, were 
maintained intact by von der Heydt’s employee Huyer to 
his death in January 1955. Correspondence between von 
der Heydt and Huyer shows that “the business corre- 
spondence and books for the years 1939 and 1940” were 
neither lost nor destroyed during the war, but were pre- 
served by removal from one place to another by Huyer, 
and that von der Heydt was so advised. Mrs. Huyer and 
her son, who had custody after Huyer’s death, also knew 
that these records had been safely preserved by Huyer 
and that they continued to be maintained in the Huyer 
premises in 1955 and thereafter. In conversations with 
Charig in May and June 1955 they advised that all books 
and records formerly kept by Huyer for von der Heydt 
were in their home. 


59. Plaintiff von der Heydt has not produced his cor- 
respondence with Huyer for the period September 1, 1939 
to May 1940, except for two letters dated April 15 and 
April 26, 1940; nor 63 letters between Huyer and himself 
from 1940 to 1946, which include all correspondence from 
Huyer to himself between October 1940 and July 1942, 
eight letters written by him to Huyer between June 1940 
and March 1945, and all letters written by him to Huyer 
from March 1945 to May 1945. 
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60. According to numerous notations in von der Heydt’s 
office files in Switzerland, many of the missing letters 
between. von der Heydt and Huyer were “removed by the 
Baron,” or “kept back by the Baron”, or were “at the 
Baron’s”, meaning that plaintiff von der Heydt had re- 
moved letters from the files kept by his secretary, the 
normal repository for his correspondence, and was keep- 
ing them in his private office. Several of these letters 
related to a contribution or payment he allegedly made 
to the Nazi Party in Holland during the war. 


61. The correspondence between von der Heydt and 
Huyer related generally to the state of plaintiff’s business 
affairs conducted through von der Heydt’s Bank N.V. 
and the Internationale Kunstvereeniging N.V. and con- 
sisted of reports regarding his business as well as in- 
structions from von der Heydt concerning business trans- 
actions. The missing correspondence is material to the 
issue that von der Heydt was doing business in enemy or 
enemy-occupied territory during the war and that he was 
an enemy agent and had “enemy taint” because of his 
activities on behalf of the German government and high 
German government officials. No satisfactory explana- 
tion was given for the failure to produce all of this cor- 
respondence, but, on the contrary, he record indicates 
that von der Heydt distorted the truth, gave false testi- 
mony at the hearing, and offered incredible excuses for 
the failure to make complete production. 


62. Plaintiff von der Heydt, while living in Switzerland 
in 1940 and thereafter, kept private books relating to the 
business of von der Heydt’s Bank N.V., to his trust ac- 
counts with the Union Bank of Switzerland, Locarno 
Branch, and to his property in Germany and other coun- 
tries. Although required to be produced by Order of this 
Court, these books were not produced, nor was any satis- 
factory explanation given for the failure to produce them. 
The books are material to the issues of von der Heydt’s 
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status as an enemy, either because he was an enemy agent 
or was doing business in enemy or enemy-occupied terri- 
tory. 


63. Although von der Heydt testified that prior to the 
commencement of this action various documents were 
taken from his files in Switzerland by the Swiss authori- 
ties in connection with an investigation of his wartime 
activities and that some of these documents were not 
returned, there is no evidence that any specific documents 
were taken and retained by the Swiss, nor any credible 
evidence that the Swiss had removed any documents from 
his files. Finally, notations on some of the documents 
produced were made by the Swiss, indicating non-retention 
of documents examined by them. Thus von der Heydt 
failed to identify any documents as taken and retained by 
Swiss authorities. He did not so much as offer a list of 
such documents or indicate that he had inquired of the 
Swiss as to what they might have taken. 


64. Plaintiff’s statements and testimony regarding the 
taking and retention of documents by Swiss authorities, 
like his statements and testimony on the Dutch documents 
and “declaration Fides” and other material records, were 
vague, inconsistent and not worthy of belief. Similarly, 
his testimony that he routinely destroyed incoming corre- 
spondence after it had been answered by him is inconsist- 
ent with the facts, even as shown by the partial production 
made, and not worthy of belief. 


Conclusions of Law 


1. Plaintiff von der Heydt’s failure in good faith to 
produce records within his possession, custody and control, 
relating as it does to many documents relevant and ma- 
terial to the issues of this case, constitutes a refusal to 
obey an Order of this Court made under Rule 34, F.R.C.P. 
and is of such extent and gravity as to require dismissal 
of the action pursuant to Rule 37(b) (2)(1iii). 
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2. Plaintiff von der Heydt’s failure in good faith to 
answer interrogatory #23 of defendants’ interrogatories, 
served according to Bule 33, F.R.C.P., was a wilful failure 
which calls for dismissal of the action under Rule 37(d). 


3. Plaintiff von der Heydt’s failure in good faith to 
produce records and answer an interrogatory as required 
by the Order of this Court of February 8, 1956 deprives 
defendants of a full and fair opportunity to prepare their 
defenses and would deprive this Court of evidence in- 
dispensable to a proper adjudication of the issues. 


4. Defendants met the burden of establishing that exist- 
ing documents were not produced and that such missing 
documents were material to the issues involved. The 
burden of going forward with the evidence, therefore, 
shifted to plaintiff von der Heydt to explain why such 
documents had not been produced. The burden of proof 
still rested with the defendants, however, and, after review 
of the entire evidence, I conclude that they have sustained 
that burden and satisfactorily established that plaintiff 
von der Heydt did not comply with the Order of this 
Court of February 8, 1956 in good faith, that documents 
in existence were not produced by plaintiff von der Heydt, 
nor was an interrogatory satisfactorily answered, and 
that such documents and the answer to the interrogatory 
‘were material to the issues involved in this action. 


5. Plaintiffs Libertas, S.A. and Ratio, S.A., being mere 
alter egos of von der Heydt, the action is dismissed as 
against all plaintiffs. 

6. The Court has jurisdiction of the parties and the 
subject matter pursuant to Section 9(a) of the Trading 
with the Enemy Act, as amended, 50 U.S.C. App. Section 
9(a). 

Dated: 


Epwarp M. Curran 
United States District Judge 
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Filed Feb. 13, 1961. Harry M. Hull, Clerk 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The complaint in this action was dismissed by an order 
and judgment of dismissal directed by this Court and 
entered on December 18, 1956. Defendants had moved 
to dismiss under Rules 37(b) and (d) and 41(b) of the 
Federal Rules of Civil Procedure because of the failure of 
plaintiff von der Heydt to produce all records and docu- 
ments required to be produced by an order dated Febru- 
ary 8, 1956, and because of his failure to answer an inter- 
rogatory regarding missing documents in compliance with 
said order. The dismissal of the complaint followed a 
hearing held from November 20 through December 5, 
1956, for the purpose of determining the factual issues 
raised by the motion. 


On appeal the Court of Appeals held that in the absence 
of specific findings of fact on the several issues raised by 
defendants’ motion it could not afford an adequate appel- 
late review of this Court’s decision. The case was re- 
manded for appropriate findings. Following are findings 
and conclusions in response to the instructions of the 
Court of Appeals. 


Findings of Fact 


1. Plaintiffs brought this action on March 5, 1954 
against the Attorney General and Treasurer of the United 
States under Section 9(a) of the Trading with the Enemy 
Act, as amended, 50 U.S.C. App. Section 9(a), to recover 
property vested in the Attorney General pursuant to the 
Act. 


2. “Plaintiff von der Heydt, a native-born citizen of 
Germany, has been a citizen and resident of Switzerland 
since 1937. For some time prior to 1939 he was a resident 
of Holland. 
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3. Plaintiff Libertas, S.A. is a corporation organized 
in Luxembourg. Plaintiff Ratio, S.A. is a corporation 
organized in Switzerland. Ot is stipulated that both are 
holding companies wholly owned and controlled by von 
der Heydt. 


4, The issues in this action are whether plaintiff von 
der Heydt is an enemy under Section 2 of the Trading 
with the Enemy Act because he acted on behalf of and as 
an agent for the German government during World War 
II in transmitting funds of the German Intelligence Serv- 
ice to its agents in the United States and other countries ; 
whether he is an enemy because he did business during 
the war in enemy and enemy-occupied territory; or wheth- 
er he is “enemy tainted” and therefore an enemy within 
the meaning of the Supreme Court decision in Clark v. 
Uebersee Finanz-Korporation, 332 U.S. 480, as a result of 
his activities on behalf of the German government and 
certain German individuals and firms. As to the corporate 


plaintiffs, the issues are doing business in enemy or enemy- 
occupied territory and “enemy taint”. The “enemy taint” 
of the corporations depends upon plaintiff von der Heydt’s 
“enemy taint” because of his ownership and control of 
the corporations. 


5. Plaintiff von der Heydt was also the sole owner of a 
Dutch banking institution at Zandvoort, Holland, called 
von der Heydt’s Bank N.V., through which he did business 
for many years prior to its liquidation in December 1942. 
On its liquidation all of the assets and property of von 
der Heydt’s Bank N.V. were turned over to Internationale 
Kunstvereeniging N.V., a Dutch corporation whose stock 
is also wholly owned by von der Heydt. 


6. Plaintiff von der Heydt held the positions of man- 
aging director and chairman of the Board of his Dutch 
corporations, and each was in fact wholly controlled by 
him. Johannes Huyer, an agent and employee of plaintiff 
von der Heydt, kept the books, records and accounts of 
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both Dutch corporations in his custody until his death 
in January 1955. 


7. In May 1955, during the pendency of this action, 
Gerard F. Charig, a Department of Justice attorney 
representing defendants, visited the home of Mrs. Huyer, 
who served after her husband’s death as an agent and 
employee of von der Heydt in Zandvoort. On the occasion 
of this visit, Charig was informed by Mrs. Huyer and her 
son that all of the books, records and correspondence of 
von der Heydt’s Bank N.V. and of the Internationale 
Kunstvereeniging N.V. for the period 1939 to 1945, as 
well as other books, records and correspondence relating 
to business activities of plaintiff von der Heydt were then 
intact in her house and under her custody and had been 
maintained intact during the war years by plaintiff von 
der Heydt’s employee, her husband, Johannes Huyer. 
Charig was not permitted to examine the books and 
records. 


8. On June 28, 1955 defendants interrogatories on the 
plaintiffs inquiring about the existence and location of 
pertinent documents in the possession, custody or control 
of plaintiff von der Heydt in Switzerland, Holland and 
Germany. Included among these interrogatories was in- 
terrogatory #23 which reads in part: “If any of the 
documents are no longer in plaintiff Eduard von der 
Heydt’s possession, custody or control because of loss 
or destruction, state how and when such loss or destruc- 
tion occurred.” 


9. In June 1955, prior to answering defendants’ inter- 
rogatories and immediately after Charig had requested 
inspection of documents, some of the books and records 
of the von der Heydt’s Bank N.V. and of the Interna- 
tionale Kunstvereeniging N. V. which were the subject of 
the interrogatories were delivered by Mrs. Huyer to 
Professor Russel, a Dutch attorney in Amsterdam, Hol- 
land, and tax consultant to von der Heydt. Contempo- 
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raneously von der Heydt conferred in Switzerland with 
Russel and Gutstein, his Swiss attorney, with regard to 
the American government’s interest in his records. The 
decision at this time was “to show Mr. Charig something.” 


10. On or about August 5, 1955, again prior to answer- 
ing the interrogatories, von der Heydt sent to Professor 
Russel correspondence between himself and Russel written 
during the period October 21, 1940 to May 16, 1944, which 
was also the subject of defendants’ interrogatories, “to 
be on the sure side.” 


11. In letters to Russel dated July 4 and September 
19, 1955, von der Heydt restated the basic scheme, which 
was to show or “to produce something in order to avoid 
the impression that I have something to hide.” 


12. Plaintiff von der Heydt had further exchanges of 
correspondence on “production problems” with Russel 
during the last half of 1955. On August 19, Russel wrote 
“As things are going now, the case must go wrong.” On 
December 13 he wrote “So what Dr. Gutstein told you 
over the telephone, namely that handing over the books 
might be refused if a third person (that means, another 
person, not you) was manager of the Internationale Kunst- 
vereeniging N.V., is based on a misconception,” and that 
“_.. 1 consider the whole situation hopeless .. .”. On 
December 21 he observed, “The difficulty is actually that 
any change of the actual situation will reflect upon you 
to your disadvantage, but if we do not alter anything, 
then the U.S.A. will stand stronger yet.” and “You know 
that I have removed a part of the correspondence, [from 
the files of the Dutch corporations] because ill thinking 
persons might use it abusively.” On December 23 von 
der Heydt thanked Russel for the steps he had taken. 


13. Having been refused production, defendants moved 
on November 23, 1955 under Rule 34 for an order requir- 
ing the production of books, records and correspondence 
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in the possession, custody or control of von der Heydt 
and for an order under Rule 33 requiring him to answer 
the above-quoted portion of defendants” interrogatory 
#23. An order granting the motion was entered Febru- 
ary 8, 1956, requiring production on or before February 
27, 1956 and an answer to the interrogatory by February 
15, 1956. 


14. On March 1 and 2, 1956, when the production order 
was outstanding, defendants’ representative Charig trav- 
elled from Munich, Germany, to Amsterdam, Holland, in 
accordance with arrangements made by counsel for the 
parties; but he was refused permission by Russel to in- 
spect the records of von der Heydt’s Bank N.V., of Inter- 
nationale Kunstvereeniging N.V., and of von der Heydt 
in Holland. As of this time, no records called for by this 
Court’s production order had been produced and inter- 
rogatory #23 remained unanswered. 


15. Defendants thereupon moved on March 7, 1956 for 
dismissal of the complaint. After argument on March 
26, 1956 Judge Tamm announced he would grant the 
motion but would withhold signing an order of dismissal 
for approximately two weeks from that date in order to 
permit the plaintiffs “if their attorneys are of a mind, 
to comply with the discovery orders.” He also announced 
that a further hearing would be held in approximately 
two weeks. 


16. At this point, plaintiffs’ Swiss attorney, Gutstein, 
telegraphed Charig to contact Russel for the examination 
of the books and records. Arrangements were made with 
Russel for Charig to call on him on April 3, 1956 and to 
receive the books and records covered by Judge Tamm’s 
order. Charig was then shown 29 books of account and 
4 folders of correspondence; he found that substantial por- 
tions of these books and records were missing. He called 
this to the attention of Russel and suggested that the 
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missing documents might still be at the home of Mrs. 
Hauyer. 


17. Russel replied that Mrs. Huyer was willing to give 
a statement that she had no additional documents, and 
offered to join Charig at Mrs. Huyer’s in a search for 
more documents. On April 9, 1956 Charig inspected six 
file cabinets and a steel cupboard in the office at Mrs. 
Huyer’s home. As a result, in an hour and a half Charig 
was able to segregate in a stack about a foot and a half 
high additional documents covered by the production 
order; but the Dutch records as produced were still in- 
complete. No further documents were made available at 
this time and before Charig returned to Munich, Germany, 
he notified Russel that, on the basis of the documents he 
had inspected so far, many were still missing. 


18. On April 6 1956 Russel wrote Charig that “The 
‘Depot-boek’ and the minute books of the corporations 
are neither been found by Mrs. Huyer. It is impossible 


to procure more than there really is.” Charig received 
another letter from Russel dated April 11, 1956 stating 
that it is practically impossible that any book or docu- 
ment of any importance is left behind or overlooked con- 
cerning the period September 1939 until January 1946 
but that he would search further “although a few letters 
which I find cannot have any influence on the case.” 


19. On or about April 17, 1956 Russel communicated 
further with Charig to the effect that he and Mrs. Huyer 
had again searched the office in Mrs. Huyer’s home and 
had found many additional documents and that he would 
bring such documents to Munich. On April 20, 1956 
Russel delivered to Charig two suitcases full of documents. 
The documents included four folders of correspondence 
with the August-Thyssen Bank, Berlin, for the years 1939 
and 1940, some 50 letters from von der Heydt to Huyer 
for the period 1940 to 1944 and the minute books of von 
der Heydt’s Bank N.V. and Internationale Kunstvereenig- 
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ing N.V. These minute books of the corporations, about 
which Russel wrote Charig on April 6, 1956, had been 
in Russel’s possession since about December 21, 1955, 
when they were sent to him by Mrs. Huyer. 


20. Except for a limited number of documents pro- 
duced in Washington, D. C. on April 1956, no further 
documents were produced by plaintiff prior to another 
hearing before Judge Tamm on April 20, 1956. This 
hearing was held in order to determine whether plaintiffs 
were effecting production or whether a dismissal order 
should be entered. On that day plaintiffs’ attorney ad- 
vised the Court that 12 folders of documents, constituting 
substantially complete compliance with the production 
order, had been received by him in New York and would 
shortly be produced in Washington. On the basis of 
counsel’s representations, Judge Tamm vacated his prior 
dismissal of the complaint and directed that all discovery 
be completed by July 1, 1956. 


21. Shortly thereafter, the 12 additional folders were 
produced in Washington for defendants’ inspection. How- 
ever, two of the folders were empty. Except for some 
accountant’s reports, the documents in the remaining fold- 
ers were dated subsequent to the year 1945, whereas the 
production order called for documents from September 1, 
1939. Defendants thereupon formally advised plaintiffs’ 
attorneys by letter dated May 23, 1956 that production 
remained far from complete and that numerous documents 
were still missing. 


22. Additional documents were produced in June 1956, 
including documents which were said to have been “re- 
located” by von der Heydt. Thereafter, defendants again 
advised plaintiffs’ attorneys by letter on June 26, 1956 
that the documents thus far produced were by no means 
complete and that a substantial number of documents 
required to be produced remained missing. 
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23. On the grounds that many documents had not been 
produced and that interrogatory #23 had not been satis- 
factorily answered, defendants again moved on August 28, 
1956, for dismissal of the complaint under Rules 37(b) and 
(d) and Rule 41(b) of the Rules of Civil Procedure. 


24. On September 18, 1956 some more documents were 
produced; but many missing documents were still un- 
accounted for. In this belated production was some of the 
correspondence von der Heydt had sent to Russel on 
August 5, 1955. 


25. The following documents covered by the discovery 
order of this Court of February 8, 1956 have not been 
produced: 


Items 1, 2 and 3 of the Order (Documents in the 
Netherlands) 


Depotboek (Deposit Book) 

VM Journal 

Nostro and Vostro books to May 1940 

All receipts and vouchers supporting entries in the 
Kasboek (Cash Book) for 1939 and 1940 

All correspondence between plaintiff von der Heydt 
and Mr. Huyer prior to May 1940, except for two 
letters dated April 15 and April 26, 1940 

All correspondence from Mr. Huyer to plaintiff von 
der Heydt between October 1940 and July 1942 

8 letters from plaintiff von der Heydt to Mr. Huyer 
between June 1940 and March 1945 

All correspondence from plaintiff von der Heydt to 
Mr. Huyer from March 1945 to May 1945 


Items 5 and 6 of the Order (Documents from plaintiff 
von der Heydt’s files) 


(Union Bank)—All records or statements relating to 
plaintiff von der Heydt’s trust or custodian accounts 
with the Union Bank of Switzerland, Locarno 
Branch, except one statement. 

(Dutch companies)—68 letters between plaintiff von 

der Heydt and Mr. Huyer between 1940 and 1946, 

many of which have been removed from the files by 
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plaintiff von der Heydt, as indicated by notations 
therein. 
The private books of plaintiff von der Heydt. 
(Thyssen Bank)—All records or documents relating 
to remittances from the Thyssen Bank, Berlin, and 
= et made under instructions from said 


(Correspondence with Russel)—Correspondence with 
Professor Russel from 1940 to 1945. (This file was 
sent to Russel by von der Heydt in August 1955 
and was not produced until three weeks after de- 
fendants’ final motion to dismiss was filed. As 
produced, it is fragmentary and incomplete.) 

Item 7 of the Order (Documents from Fides) 


The “declaration Fides” referred to in plaintiff von 
der Heydt’s answers to defendants’ interrogatories 
of June 1955 relating to property held in enemy and 
enemy-occupied countries. 

Item 8 of the Order (Documents from Union Bank 
of Switzerland) 

All documents relating to plaintiff von der Heydt’s 
accounts in the Locarno Branch of said Bank, except 
for photostats of 40 to 45 payment orders from 
von der Heydt, two cables and signature cards. 

26. No contention has been made by plaintiff von der 
Heydt that he has produced all the documents described 
in the Court’s order of February 8, 1956. 


27. Plaintiff von der Heydt and his authorized repre- 
sentatives deliberately conceived a plan or pattern to 
reveal to the defendants as little as possible of the records 
under his control, and to avoid to the extent possible, 
disclosure of those which might be harmful to his case. 
Plaintiff von der Heydt has not in good faith complied 
with the order of this Court of February 8, 1956. 


98. The evidence introduced at the hearing before me 
supports and underlines what Judge Tamm said in his 
memorandum of October 8, 1956 to the effect that “The 
chronology of the discovery procedure in this case indi- 
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cates that plaintiff von der Heydt, through his agents, 
has repeatedly denied possession or control of additional 
documents but thereafter has produced the denied docu- 
ments or copies of them, for examination. Records made 
available to the defendants for examination indicate rather 
positively the existence of other records referring to trans- 
actions enumerated in the records made available.” What 
was suggested by Judge Tamm as a strong probability 
is established from the evidence, namely that the pattern 
of von der Heydt’s conduct and the nature of the docu- 
ments furnished, as well as the nature of the documents 
not furnished and reported as no longer in existence, show 
that the records were reviewed and classified as to their 
probable impact upon plaintiffs’ claim prior to being made 
available to the defendants. Also the breaks in the chron- 
ology of the records and correspondence made available, 
as well as the entire pattern of the conduct of plaintiff 
von der Heydt’s employees and representatives, far out- 
weigh his denials in general terms as to the possession 
or control of other documents. The probabilities found 
by Judge Tamm on the record before him are established 
by the evidence before me and are adopted as findings on 
the evidence. 


29. Plaintiff von der Heydt’s testimony and demeanor 
at the hearing reveal and substantiate the plan or pattern 
to avoid disclosure of the facts. 


30. Several methods by which the above plan or pat- 
tern might be carried out were considered by plaintiff 
von der Heydt with his European counsel, Russel and 
Gutstein, including (a) taking the position that plaintiff 
von der Heydt had no control over the books of von der 
Heydt’s Bank N.V. and of the Internationale Kunst- 
vereeniging N.V., (b) taking corporate action in an effort 
to “deprive” von der Heydt of his control over said cor- 
porate records, (c) shipping said records to Switzerland, 
whereupon inability to produce because of Swiss secrecy 
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laws might be sworn to, (d) destruction of corporate 
records, Russel, with the knowledge and approval of von 
der Heydt, actually took possession of correspondence 
and documents in furtherance of the plan and removed 
part of the correspondence required to be produced. 


31. Plaintiff von der Heydt’s answers to defendants’ 
interrogatories were tailored to his general plan. His 
answer to the interrogatories was evasive in stating: 
“I do not keep any letters if they are of no interest to 
me”, and false in denying that plaintiff von der Heydt 
had correspondence or records with or relating to the 
August-Thyssen Bank, von der Heydt’s Bank N.V., Jo- 
hannes N. Huyer and Eberhard von Stohrer. The answer 
also failed completely to respond to the portion of inter- 
rogatory #23 about the loss or destruction of documents 
no longer in his possession, custody or control. There- 
after, the order of this Court of February 8, 1956 express- 
ly required von der Heydt to answer interrogatory #23. 


32. Plaintiff von der Heydt’s second answer to this 
interrogatory was furnished only after defendants had 
moved for dismissal of the complaint and the motion had 
been granted on March 26, 1956. The production which 
has been made itself establishes that this second answer 
was evasive, inaccurate and false in stating, as to von 
der Heydt’s own files in Switzerland, that “Those docu- 
ments which are no more in my possession have been 
destroyed by me in the course of the years, as they were 
of no more importance”, and, as to the Dutch documents, 
that they “were destroyed by the Germans when they 
blew up my bank and private house.” 


33. The partial production which was made establishes 
that von der Heydt retained unimportant as well as im- 
portant records and correspondence, that much of the 
correspondence from his files in Switzerland which was 
not produced had not been destroyed for lack of impor- 
tance but that it was removed or kept from the files by 


1034.A 


von der Heydt and that some of it related to charges by 
the Mayor of Zandvoort that von der Heydt had collab- 
orated with the Nazis in Holland during the war. Further, 
at the time he made this answer plaintiff von der Heydt 
knew, as to the Dutch documents, that all books and rec- 
ords had been safely removed from the building before it 
was destroyed by the Germans as a defensive measure, 
and that they had been preserved throughout the war and 
thereafter by Mr. Huyer and later Mrs. Huyer. Mr. 
Huyer had written him in January and August 1944, in 
response to von der Heydt’s inquiry concerning the books 
and records, and had informed him that they were safe. 
Von der Heydt’s answer was designed to mislead the 
defendants and the Court. 


34. In his third answer dated September 14, 1956, 
von der Heydt again was vague and evasive, and refused 
to furnish any details, even regarding the removal of 
correspondence by Russel about which he was fully in- 


formed, or about his own removal of correspondence from 
his office files, as indicated in Findings #s 25, 33 and 55. 


35. Thus von der Heydt did not in good faith answer 
interrogatory #23; but rather, in accordance with his plan 
or pattern to reveal as little as possible regarding the 
records, his answers were intentionally vague and in- 
sufficient. 


36. Specific and sufficiently detailed answers to the 
interrogatory, made promptly, would have made it im- 
possible for von der Heydt to follow the pattern of piece- 
meal, partial and minimal discovery deliberately adopted 
in order to reveal as little as possible, and would have 
been inconsistent with the pattern of producing documents 
only when their production appeared necessary to avoid 
dismissal of the complaint. The refusal to answer the 
interrogatory specifically, without evasiveness, and in good 
faith, is consistent with von der Heydt’s failure at the 
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hearing to explain fully and honestly the reasons why the 
missing records were not produced. 


37. Bussel’s testimony was also incredible. His evasive- 
ness was plain, not only when confronted with’ evidence 
that he had collaborated regarding methods of avoiding 
discovery of books and records, but also throughout his 
testimony. 


38. Plaintiff and his agents having examined and 
culled the available records and having removed records 
which were ordered produced but which were deemed 
harmful to plaintiff’s case, it is patent that the missing 
documents are material to the issues in this case, as will 
more fully appear from the specific findings which follow. 


39. For a number of years prior to 1940 the August- 
Thyssen Bank of Berlin, Germany, had done business 
with and maintained accounts with von der Heydt’s Bank 
N.V. 


40. Books and records within the possession, custody or 
control of plaintiff von der Heydt in both Holland and 
Switzerland relevant to transactions for the German In- 
telligence Service are material to an issue in this case. 


41. Among its records von der Heydt’s Bank N.V. 
maintained a journal called a VM journal in which, de- 
fendants contend, were recorded the monies received by 
it from the August-Thyssen Bank for payment to German 
Intelligence Service undercover agents in various coun- 
tries, as well as entries of the disbursement of such funds. 


42. The VM journal was ordered produced by the 
order of this Court of February 8, 1956; it was not pro- 
duced, nor was the failure to produce it explained, nor 
any satisfactory reason given by plaintiff von der Heydt 
for such failure. 


43. As a businessman and banker he maintained books 
and other records of the trust funds which were received 


ws 
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from the August-Thyssen Bank and deposited in trust 
accounts in the Union Bank of Switzerland, as well as 
records of the transactions effected by him through these 
accounts. 


44. Plaintiff von der Heydt had to account to the 
August-Thyssen Bank for the funds received; also he 
received from the Union Bank of Switzerland periodic 
statements showing the status of these trust accounts and 
reflecting the transactions therein. Nevertheless, no books 
or records of von der Heydt covering his transactions 
with the August-Thyssen Bank were produced, nor any 
of his bank statements received from the Union Bank of 
Switzerland excepting one statement for one trust ac- 
count for the period June 30, 1943 to November 20, 1943, 
although the production order required plaintiff to pro- 
duce all books of account, records, statements of account, 
checks or check stubs and other documents and corre- 
spondence, or copies thereof, for the period September 1, 
1939 to and including the year 1945, with or relating to 
the Union Bank of Switzerland. Plaintiff von der Heydt 
gave no satisfactory explanation of his failure to produce 
his books, records and bank statements pertaining to these 
trust accounts. 


45. The payment orders, documents and correspondence 
pertaining to transactions between von der Heydt’s Bank 
or plaintiff von der Heydt and the August-Thyssen Bank 
are material to the defenses that von der Heydt was an 
enemy and had “enemy taint”, and would reflect upon the 
issue in this case of von der Heydt’s knowledge of the 
source of the funds transmitted to him by the August- 
Thyssen Bank, his knowledge of the ultimate disposition 
of those funds, and also his knowledge of the nature of 
the German Intelligence Service and its activities in coun- 
tries which were Germany’s enemies. 


46. Another of the issues in this case is whether any 
of the plaintiffs was engaged in “doing business” within 
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enemy or enemy-occupied territory and is, therefore, an 
“enemy” under Section 2 of the Trading with the Enemy 
Act, 50 U.S.C. App. Sec. 2. Books, records and other 
documents material to this issue are among those which 
have been shown to be in existence but which von der 
Heydt has not produced. Certain key documents within 
this category are specified in the findings which follow. 


47. Included among the documents which von der Heydt 
has filed and refused to produce is one known as “declara- 
tion Fides”. This document was referred to by von der 
Heydt in his answers to defendants’ first interrogatories 
served upon him in June 1955, seeking information rela- 
tive to his ownership of property or investments in desig- 
nated enemy and enemy-occupied countries. Plaintiff’s 
answer to such questions simply referred defendants to 
“declaration Fides”. 


48. No document bearing this title or answering this 


description was ever produced. At the hearing von der 
Heydt initially denied there was any such document. 
Later he attempted to identify plaintiff Ratio’s answers 
to interrogatories as being the document in question. Still 
later, when recalled to the stand, he sought to identify 
defendants’ Exhibit 46, which is a statement of his prop- 
erty in the United States, not elsewhere, as being “decla- 
ration Fides”. This last document, in addition to the fact 
that it refers only to property in the United States, was 
prepared by Fides in 1956. 


49. Von der Heydt’s Bank N.V. maintained a deposit 
book or “Depotboek” in which were listed the securities 
held in behalf of the Bank’s clients. Von der Heydt’s 
Bank N.V. maintained a set of books which reflected its 
accounts with other banks and the accounts of other banks 
with von der Heydt’s Bank N.V. These books were called 
Nostro and Vostro books, respectively. Von der Heydt’s 
Bank N.V. also maintained a cash book or “Kasboek” in 
which entries were made, based upon receipts and 
vouchers. 
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50. The deposit book, the Nostro and Vostro books, 
and the receipts and vouchers supporting the entries in 
the cash book for the period from September 1, 1939 
through 1940 were ordered produced by the Order of this 
Court dated February 8, 1956. However, plaintiff von der 
Heydt failed to produce said deposit book and receipts 
and vouchers, as well as the Nostro and Vostro books 
for September 1, 1939 to May 1940. 


51. The deposit book, the Nostro and Vostro books, 
and the receipts and vouchers supporting the entries in 
the cash book are material to the defense of this action 
and to the issues therein. All of these books and records 
are material to the issues. 


52. Plaintiff von der Heydt living in Switzerland en- 
gaged in correspondence with his employee Johannes 
Huyer, who looked after the affairs of von der Heydt’s 
Bank N.V. at Zandvoort, Holland, until its liquidation in 
December 1942, and thereafter, until his death, of the suc- 
cessor corporation, Internationale Kunstvereeniging N.V., 
which took over the assets of the Bank. The Order of 
this Court required plaintiff to produce all correspondence 
between himself and von der Heydt’s Bank N.V. and the 
Internationale Kunstvereeniging N.V. for the period Sep- 
tember 1, 1939 to and including the year 1940. Through- 
out this period an extensive exchange of correspondence 
took place between plaintiff and the employee Huyer on 
behalf of the Bank and the successor corporation. Each 
of the letters was numbered in series, and a carbon copy 
of each letter was prepared and retained by the sender. 


53. The evidence adduced during the hearing shows 
that all of the books, records and correspondence of the 
von der Heydt’s Bank N.V. and of the Internationale 
Kunstvereeniging N.V. for the period 1939 through 1945, 
as well as other books, records and correspondence relat- 
ing to business activities of plaintiff von der Heydt, were 
maintained intact by von der Heydt’s employee Huyer to 
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his death in January 1955. Correspondence between von 
der Heydt and Huyer shows that “the business corre- 
spondence and books for the years 1939 and 1940” were 
neither lost nor destroyed during the war, but were pre- 
served by removal from one place to another by Huyer, 
and that von der Heydt was so advised. Mrs. Huyer and 
her son, who had custody after Huyer’s death, also knew 
that these records had been safely preserved by Huyer 
and that they continued to be maintained in the Huyer 
premises in 1955 and thereafter. In conversations with 
Charig in May and June 1955 they advised that all books 
and records formerly kept by Huyer for von der Heydt 
were in their home. 


54. Plaintiff von der Heydt has not produced his cor- 
respondence with Huyer for the period September 1, 1939 
to May 1940, except for two letters dated ‘April 15 and 
April 26, 1940. 


55. According to numerous notations in von der Heydt’s 
office files in Switzerland, many of the missing letters 
between von der Heydt and Huyer were “removed by the 
Baron,” or “kept back by the Baron”, or were “at the 
Baron’s”, meaning that plaintiff von der Heydt had re- 
moved letters from the files kept by his secretary. 


56. The correspondence between von der Heydt and 
Huyer related generally to the state of plaintiffs business 
affairs conducted through von der Heydt’s Bank N.V. and 
the Internationale Kunstvereeniging N.V. and consisted 
of reports regarding his business as well as instructions 
from von der Heydt concerning business transactions. 
The missing correspondence is material to the issue wheth- 
er von der Heydt was doing business in enemy or enemy- 
occupied territory during the war and whether he was 
an enemy agent and whether he had “enemy taint”. No 
satisfactory explanation was given for the failure to pro- 
duce all of this correspondence. 
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57. Plaintiff von der Heydt, while living in Switzer- 
land in 1940 and thereafter, kept private books relating 
to the business of von der Heydt’s Bank N.V., to his trast 
accounts with the Union Bank of Switzerland, Locarno 
Branch, and to his property in Germany and other coun- 
tries. Although required to be produced by the Order 
of this Court, these books were not produced, nor was 
any satisfactory explanation given for the failure to pro- 
duce them. The books are material to the issues of von 
der Heydt’s status as an enemy, either because he was an 
enemy agent or was doing business in enemy or enemy- 
occupied territory. 


Conclusions of Law 


1. Plaintiff von der Heydt’s failure in good faith to 
produce records within his possession, custody and con- 
trol, relating as it does to many documents relevant and 
material to the issues of this case, constitutes a refusal 


to obey an Order of this Court made under Rule %, 
FRCP. and is of such extent and gravity as to require 
dismissal of the action pursuant to Rule 37(b) (2) (iii). 


9. Plaintiff von der Heydt’s failure in good faith to 
answer interrogatory #23 of defendants’ interrogatories, 
served according to Rule 33, F.R.C.P., was a wilful 
failure which calls for dismissal of the action under 
Rule 37(d). 


3. Plaintiff von der Heydt’s failure in good faith to 
produce records and answer an interrogatory as required 
by the Order of this Court of February 8, 1956 deprives 
defendants of a full and fair opportunity to prepare their 
defenses and would deprive this Court of evidence in- 
dispensable to a proper adjudication of the issues. 


4. Defendants met the burden of establishing that exist- 
ing documents were not produced and that such missing 
documents were material to the issues involved. The 
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burden of going forward with the evidence, therefore, 
shifted to plaintiff von der Heydt to explain why such 
documents had not been produced. The burden of proof 
still rested with the defendants, however, and, after review 
of the entire evidence, I conclude that they have sustained 
that burden and satisfactorily established that plaintiff 
von der Heydt did not comply with the Order of this 
Court of February 8, 1956 in good faith, that documents 
in existence were not produced by plaintiff von der Heydt, 
nor was an interrogatory. satisfactorily answered, and 
that such documents and the answer to the interrogatory 
were material to the issues involved in this action, 


5. Plaintiffs Libertas, S.A. and Ratio, S.A., being mere 
alter egos of von der Heydt, the action is dismissed as 
against all plaintiffs. 


6. The Court has jurisdiction of the parties and the 
subject matter pursuant to Section 9(a) of the Trading 
with the Enemy Act, as amended, 50 U.S.C. App. Section 


9(a). 


7. While the dismissal of the complaint “operates as 
an adjudication upon the merits” under Rule 41(b) and 
Rule 52 F.R.D.C. this Court, as the record discloses, has 
not had occasion to reach the merits of the claims of the 
parties. Therefore, no finding or conclusion that the 
Plaintiff is enemy tainted is implied from the action of 
the Court. 


/s/ Edward M. Curran 
Epwarp M. Curran 
United States District Judge 


Dated: Jan. 11, 1961 
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Filed February 13, 1961 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 941-54 


Epovarp vez Heyvr, Lmestas, S.A. and Ratio, 8. A. 
PLAINTIFFS 


Vv. 


Roszrr F. Kenwepy, Attorney General of the United 
States of America, and Exizasera Rupe. Smrru, Treas- 
urer of the United States of America, DEFENDANTS 


ORDER 


The judgment of dismissal in this action entered on 
December 18, 1956 having been appealed, and the Court 
of Appeals of the District of Columbia Circuit having set 
aside said judgment and remanded the cause to this Court 
for entry of findings of fact and conclusions of law by 
Order of January 2, 1958, and the parties having sub- 
sequently been heard and each having submitted proposed 
findings of fact and conclusions of law and this Court 
being fully advised in the premises and having entered 
its findings of fact and conclusions of law herein on 
January 11, 1961 


NOW, THEREFORE, it is Ordered, Adjudged and 
Decreed that the complaint herein be, and the same hereby 
ig dismissed with prejudice and with costs to defendant. 


/s/ Edward M, Curran 
U.S. D. J. 
Dated: 
No objection as to form 
/s/ Isadore G. Alk 
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NOTICE OF APPEAL 


Notice is hereby given this 13th day of April, 1961, that 
the plaintiff Eduard Von Der Heydt, Libertas S.A. and 
Ratio S.A. hereby appeal to the United States Court 
of Appeals for the District of Columbia from the judg- 
ment of this Court entered in the 13th day of February, 
1961 in favor of the defendants against said plaintiffs. 


/s/ Isadore G. Alk 
Isapore G. ALK 
1026 Woodward Building 
Washington 5, D. C. 


Irvine Mosxovirz 

40 Wall Street 

New York, New York 
Attorneys for Plaintiff 


BRIEF FOR APPELLANTS 


United States Court of Appeals 


For rae Disrarcr or Cozumem Cmovrr 


No. 16,365 


Epvarp Vow vex Heypr, Limerras, S. A., axp Ratio, S. A, 


Vv. 


Rozert F. Kennepy, Arrorney) GENERAL or THE UNITED 
Srares or Amenica, ayo Exizanera Rupew Suir, Treas- 
UBER OF THE Unirep States oF AMERICA, APPELLEES 


——. 


Appeal from the United States District Court 
for the District of Columbia 


Isapore G. ALK 
1026 Woodward Building 
Washington 5, D. C. 


Irvine Mosxovrrz 
Peter ScHmiee 
40 Wall Street 
New York 5, New York 
Attorneys for Appellants 
Of Counsel: | Dnited See Coes of Appeals 
GravsBarp & Mosxovrirz District of Coixmdia Corcuit 
40 Wall Street «7A JU 24-496) 
New York 5, New York £4. 10 
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QUESTION PRESENTED 


1. In an action by a Swiss citizen to recover property 
summarily seized without prior hearing by the Alien 
Property Custodian, may the court, consistent with due 
process, dismiss the complaint because a blanket produc- 
tion order was not literally fulfilled in every single respect, 
where the court failed to consider any alternative sanction 
or procedure, notwithstanding substantial production had 
been made, there was no affirmative showing that appel- 
lants had possession, custody, or control of any missing 
documents, and appellants were afforded no opportunity 
to produce any documents as to which the elements of 
existence, materiality and possession, custody or control 
were established? 
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United States Court of Appeals 


For tHe District or Cotumsia Criecuir 
No. 16,365 


Epvuarp Von vex Heypr, Lisertas, 8. A., anp Ratio, S. A., 
APPELLANTS 


Vv. 


Rosert F. Kennepy, Arrorney GENERAL oF THE UNITED 
States or AMERICA, aND ExizaBetsa Rupev SmirH, TREAS- 
URER OF THE UNITED STATES oF AMERICA, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia dismissing 
appellant’s complaint (J.A. 1042). There was no trial on 
the merits. Dismissal was entered as a sanction under 
Rules 37(b) and (d) and 41(b) of the Federal Rules of 
Civil Procedure on the ground that the individual appel- 
lant had failed to comply in every detail with a general 
discovery order. 


The action is to recover property vested under the 
Trading With the Enemy Act, Act of October 6, 1917, 
Chap. 106, Sec. 1, et seq., 40 Stat. 411, and the acts 
amendatory thereto (Title 50 U.S.C., War and National 
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Defense Appendix, Section 1 et seq.). The lower court 
had jurisdiction by virtue of the provisions of Section 
9(a) of the Act (Par. 1 of complaint; J.A. 2). This Court 
has jurisdiction by virtue of Title 28 U.S.C, Sections 
1291 and 1294(1). 


STATEMENT OF THE CASE 


Appellant, Von der Heydt (hereinafter referred to as 
Heydt) is a citizen and resident of Switzerland. He is 
the sole beneficial owner of the appellants, Libertas S.A., 
a Luxembourg corporation, and Ratio S.A., a Swiss cor- 
poration. Heydt, now 78 years old, is a retired banker 
and world famous collector of and authority on Asiatic 
art. (J.A. 92) 


On August 21, 1951, the then Attorney General vested 
without hearing the property involved in this action, con- 
sisting of certain funds and securities and a collection of 
rare Asiatic art objects loaned by Heydt for exhibition in 
the United States (R. 1571-7). Ownership by appellants 
of the vested property is conceded (J.A. 18). 


The sole substantive issue in the case is whether ap- 
pellants are enemy tainted. Appellees claim that Heydt 
knowingly acted during the war as an intermediary of the 
German Intelligence Service in effecting remittances to 
its agents. They also claim that Heydt and the corporate 
appellants were doing business in enemy territory. 


The following background facts are undisputed (J.A. 
52-63) : 


For a number of years before the fall of Holland in 
1940, Heydt, through Vonderheydt’s Bank N.V., a private 
Dutch bank beneficially owned by him, maintained regular 
correspondent relations with the August Thyssen Bank in 
Berlin (hereinafter referred to as Thyssenbank) and ef- 
fected remittances to third persons on instructions of 
Thyssenbank. After the occupation of Holland. with its 
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disruption of banking operations, remittances were ef- 
fected by Thyssenbank through Heydt in Switzerland. 
Funds were sent to him for this purpose by Thyssenbank 
which he deposited in custodian accounts in his name with 
the Locarno branch of the Union Bank of Switzerland. 
The Locarno branch effected remittances pursuant to in- 
structions received by Heydt from Thyssenbank. 


It is also undisputed that the German Intelligence 
Service had a deposit account in Berlin with Thyssen- 
bank. Appellees claim that some of the funds remitted 
to Vonderheydt’s Bank, N.V. in Holland and to Heydt 
in Switzerland emanated from the deposits of the German 
Intelligence Service with Thyssenbank and that recipients 
of remittances from Vonderheydt’s Bank, N.V., and later 
from Heydt, were German intelligence agents. Heydt, on 
the other hand, claims that the funds were received and 
remitted by him and his bank in the regular course of 
business and that he had no knowledge with respect to 
the source of the funds transmitted by Thyssenbank or 
the identity of Thyssenbank’s customers or the activities 
of the recipients of the remittances (J.A. 20). 


The issue here, however, relates solely to discovery 
proceedings instituted by appellees.’ 


A 


The Discovery Proceedings 


On June 28, 1955, appellees served separate interroga- 
tories upon each of the appellants seeking information 
concerning the activities of the appellants and their in- 
vestments in enemy and enemy-occupied countries. They 


10On the previous appeal, appellants also assigned as error the 
refusal of the lower court to grant appellants mutual and effec- 
tive discovery. This Court ruled adversely to appellant, finding 
no abuse of discretion (102 U.S. App. D.C. 114, 115, 251 F. 2d 
17, 18, J.A. 953). 
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also sought the identification and location of correspond- 
ence and other documents (J.A. 7-17). After the inter- 
rogatories were served, it was stipulated that the corre- 
spondence and other documents could be described by 
reference to “titles or numbers of the jackets, folders, or 
books or similar markings” (J.A. 373). 


Among the interrogatories served upon Heydt was in- 
terrogatory 23 (J.A. 12) which apparently sought infor- 
mation concerning the location and destruction of records 
no longer in Heydt’s possession. 


Appellees were aware that in 1946, at the behest of 
the American Government, the Swiss authorities had made 
an intensive investigation of Heydt’s wartime activities, 
during the course of which they had searched for and 
confiscated documents of Heydt (J.A. 332). Instead of 
asking Heydt what happened to these records they 
couched their interrogatory in vague and general terms. 


Heydt prefaced his answers to the interrogatories by 
stating: 


“In answer to the defendants’ interrogatories of 
June, 1955 I beg to state that on account of my age 
(born 1882) and the long period since 1933 it is very 
difficult to answer all the questions, especially as 
being a private citizen of Swiss nationality, living in 
Switzerland, I am not obliged to keep books or files 
and I do not keep any letters if they are of no interest 
to me.” (J.A. 354) 


He stated that he had files relating to five corporations 
and four individuals listed in the interrogatories and gave 
the titles to ten folders in which material was filed (J.A. 
354-8.) In answer to interrogatory 23, he stated: 

“93. Possibly at Fides Zurich. As stated at the 
beginning of this declaration, I was not obliged, as a 
private citizen, to keep books and things of no inter- 
est. Part of the files are in possession of Fides and 
of the Union Bank of Switzerland.” (J.A. 358) 
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Some two months later, appellees filed a motion under 
Rule 34 directed only to Heydt for blanket production 
(J.A. 49). The motion sought production not only of 
documents which were actually in Heydt’s possession, in- 
cluding the folders listed by him in his answer to the 
interrogatories, but also all of the records for the period 
from September 1, 1939 through the year 1945 of two 
Dutch corporations beneficially owned by Heydt. The 
motion also sought production of the records of two Swiss 
banks and one German bank none of which were under 
Heydt’s control and in none of which he had any interest. 
Appellees also moved for an order compelling Heydt to 
answer that part of interrogatory 23 reading as follows: 


“Tf any of the documents are no longer in plaintiff 
Eduard von der Heydt’s possession, custody or con- 
trol because of loss or destruction, state when and 
how such loss or destruction occurred.” 


Appellants opposed the motion on the grounds inter alia 


that good cause had not been shown for such wide-sweep- 
ing production. Heydt freely admitted control of the two 
Dutch corporations, but pointed out that difficulties might 
nevertheless occur in the production of their records be- 
cause they were in the physical possession of Dutch na- 
tionals in Holland who were subject to prescriptions of 
Dutch law with respect to production. As to the German 
and Swiss banks, Heydt made it clear that he had no 
control over them but agreed to consent to production by 
them of their records and affirmatively to request their 
cooperation in making production (J.A. 73-9). 


On January 22, 1956, the lower court (Judge Tamm) 
filed a memorandum opinion granting appellees’ motion 
(J.A. 114116). A motion for reargument was denied 
(J.A. 116) and an order was entered on February 8, 1956 
granting appellees’ motion “in all respects” (J.A. 119- 
124). Heydt was ordered to make production by February 
27, 1956 and to answer the interrogatory by February 15, 
1956. Production was to be made in Washington, or such 
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other places as might be agreed upon, with the option 
given to Heydt to produce the Dutch documents in 
Amsterdam and the German documents in Munich. 


B 


The Production Order 


The production order was in sweeping and general 
terms and may be divided into five parts: 


1. Documents in the Netherlands (Items 1-3 of the 
Order; J.A. 120-1) 


Heydt was required to produce all books of account, 
records, correspondence, or other documents from Sep- 
tember 1, 1939 through 1945 of Vonderheydt’s Bank, N.V. 
(hereinafter called the Dutch Bank) and Internationale 
Kuntsvereenigeng, N.V. (hereinafter called the Art So- 
ciety). He was also required to produce all books of 


account, records, correspondence, or other documents for 
the same period in the possession of a Mrs. Margareta 
B. M. Huyer or Prof. M. G. Russel relating to the two 
corporations or to any other business activity of Heydt. 


The Dutch Bank, which had been liquidated in 1942, 
had been a small private banking institution with two 
employees, one of whom was a Mr. Huyer, the husband of 
Mrs. Huyer (J.A. 407). Its stock was owned by Heydt 
(J.A. 450). On liquidation, its remaining assets were 
transferred to the Art Society (J.A. 597). Prof. Russel 
was a professor of tax law and acted as a tax consultant 
to Heydt. Prior to the liquidation, he had nothing to do 
with the bank (J.A. 624). Mr. Huyer was the active 
liquidator (J.A. 597). 


The Art Society is a Dutch corporation whose stock is 
wholly owned by Heydt (J.A. 444). It engaged chiefly 
in activities relating to Heydt’s art collection (J.A. 454). 
Until his death in January, 1955, Mr. Huyer was its sole 
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employee. Thereafter, his widow, Mrs. Huyer, replaced 
him (J.A. 416). Mrs. Huyer was a housewife and had 
not carried on any activities for the Dutch Bank (J.A. 
407). Prof. Russel periodically prepared the tax declara- 
tions of the Art Society (J.A. 621). Both Mrs. Huyer 
and her son, who lived with her, had little familiarity 
with the books and records of the liquidated Dutch Bank 
(J.A. 931). 


The records of both companies originally were kept at 
the offices of the Dutch Bank in Zandvoort (J.A. 407). 
When the bank premises were destroyed by the Germans 
in 1942, the records were moved to the Huyer home in 
Zandvoort (J.A. 407). When he was forced to leave his 
home, the records were moved to his home in Bussum 
(J.A. 407). Apparently, some of the records had also 
been taken to Amsterdam and Helversum (J.A. 850). At 
the end of the war, Mr. Huyer returned to Zandvoort; 
an office was established in his home for the Art Society ; 
and the records of the two companies were kept in that 
office (J.A. 407). 


In June, 1955, some of the records of the Dutch Bank 
were delivered to Prof. Russel, the surviving liquidator 
(J.A. 600, 628) The remaining records, together with 


2In May, 1955, Gerald F. Charig, a Department of Justice 
attorney and investigator, without informing or consulting ap- 
pellants’ counsel (R. 106), visited Mrs. Huyer’s home. Charig 
was informed by Mrs. Huyer and her son that all of the books, 
records and correspondence of the Dutch Bank and of the Art 
Society, as well as other books, records and correspondence re- 
lating to business activities of Heydt were, as far as they could 
determine, all in the office at the Huyer home (J.A. 70, 932). 
Charig was shown but not permitted to examine the books and 
records at that time (J.A. 932). Mrs. Huyer informed Prof. 
Russel of Charig’s visit, and he instructed her to deliver all of 
the books and records of the Dutch Bank to him (J.A. 626). 
In June, 1955, Prof. Russel went to Mrs. Huyer’s home where 
a number of the books and documents were delivered to him. 
He was under the impression that he had taken custody of all 
books and records that were in existence (J.A. 628). 

Contemporaneously, Heydt conferred in Switzerland with Prof. 
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those of the Art Society, remained with Mrs. Huyer (J.A. 
606). 


2. Documents Located In Germany (Item 4; J.A. 121) 


Heydt was required to produce all documents in the 
possession of the Niederrheinsche Bank, Wesel, Germany, 
covering the period from September 1, 1939, through the 
year 1945 and relating to any dealings between it and 
Heydt, the Dutch Bank and/or the Art Society. 


The Niederrheinsche Bank is a German bank (J.A. 59). 
It is not owned or controlled by Heydt. The relationship 
js the usual one of bank and customer (J.A. 59, 85). 


3. Heydt’s Personal Files (Items 5 & 6; J.A. 121-2) 


Heydt was required to produce all books of account, 
records, statements of account, checks or check stubs, or 
other documents or correspondence for the period from 
September 1, 1939 through the year 1945 with or relating 


to the Union Bank of Switzerland, the Niederrheinsche 
Bank, the Art Society and two other corporations. He 
also was required to produce all correspondence since 
September 1, 1939 with or relating to Prof. Russel and 
three other individuals and all documents filed in the ten 
folders listed by him in his answers to the interrogatories. 


The production order made no reference to any corre- 
spondence between Heydt and Mr. Huyer. However, as 
Huyer corresponded with respect to the activities of the 
Art Society, Heydt understood that the order did cover 
business correspondence with Huyer for the specified 
period (J.A. 418). 


Russel and Dr. Gutstein, his Swiss counsel, with regard to 
Charig’s interest in the records. The decision at that time was 
“to show Charig something” (J.A. 653-4). In August, 1955, 
Charig was permitted to examine the books and documents taken 
into custody by Prof. Russel (J.A. 629, 654-5). He was also 
permitted to take photostats of whatever material he desired 
(J.A. 598, 780-81). 
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4. Files of Swiss Banks (Items 7-8; J.A. 122-3) 


Heydt was also directed to produce all documents cover- 
ing the period from September 1, 1939 through the year 
1945 in the possession of Fides Union Fiduciaire, Zurich, 
Switzerland (hereinafter referred to as Fides), relating 
to the appellants or to their property in Germany and 
certain other countries. Likewise, he was ordered to pro- 
duce all documents, for the same period, in the possession 
of the Union Bank of Switzerland relating to any ac- 
counts maintained with it or its branches in the name of 
any of the appellants or relating to any property held by 
Heydt. 


Fides is a subsidiary of Credit Suisse, one of the prin- 
cipal Swiss banks, and carries on trust or agency opera- 
tions (J.A. 382, 542). Practically all of Heydt’s invest- 
ments were in the name of his holding company, Ratio 
S.A., and were administered by Fides (J.A. 382, 405, 540, 
676). An officer of Fides, a Mr. Meyer, also acted as an 
officer of Ratio S.A. (J.A. 406, 543). 


The Union Bank of Switzerland is also one of the lead- 
ing Swiss banks with branches throughout Switzerland 
(J.A. 484). Heydt had maintained a custodian account 
with the branch at Locarno and other accounts with the 
main branch at Zurich (J.A. 493). The relationship was 
the ordinary one of bank and depositor (J.A. 493-5). 


5. Answer to Part of Interrogatory No. 23 (J.A. 123-4) 


Heydt was ordered to answer on or before February 
16, 1956, that portion of Interrogatory No. 23 relating to 
loss or destruction of records (see supra, p. 5). 


Cc 
Initial Steps to Produce 


As soon as Heydt was advised of the issuance of the 
production order, he immediately authorized Prof. Russel 


30n February 16, Mr. Moskovitz, Heydt’s New York counsel, 
wrote to Swiss counsel transmitting a copy of the production 
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by telegram to make full production of the Dutch records 
(J.A. 393, 846-8). He also sent special delivery letters to 
the Niederrheinsche Bank, Fides and the Union Bank 
waiving all claims to secrecy and consenting to the pro- 
duction of their records (J.A. 382-3, 406). He further 
prepared and sent to his Swiss counsel a draft of an 
answer to Interrogatory 23 (J.A. 208-9). 


The following day Heydt became ill and developed 
pneumonia. He was bedridden over a month, under the 
constant care of a nurse, and was unable to see visitors 
or to attend to his affairs (J.A. 208, 383, 563-4, 589). 
During his illness, the production of his personal files was 
suspended (J.A. 564). His illness affected his memory 
of more recent events.* 


Arrangements were made between Heydt’s Swiss Coun- 
sel, Dr. Gutstein, and Mr. Charig, the Munich representa- 
tive of the Department of Justice, to inspect the Dutch 
records on March 1, 1956 (J.A. 722-3, 830). However, 
when Mr. Charig arrived in the Netherlands, Prof. Russel 
in defiance of Heydt’s instructions refused to produce the 
records of the Dutch Bank (J.A. 598, 723-4). He was 
under the impression that he was being called upon to 
“give the books out of hand” (J.A. 655, 657). He took 
the position that as the surviving liquidator he was re- 
sponsible for the records; that they were in his custody; 
and that under Dutch law he could not safely hand over 


order and advising that it must be complied with (J.A. 202). 
Due to delays in transit, the letter did not arrive until Febru- 
ary 22. On February 25, Dr. Gutstein, the Swiss counsel, wrote 
Heydt instructing him to transmit the necessary authorizations 
(J.A. 208, 830). Heydt acted on February 26. 


4 Heydt testified: 

“I personally do not remember, sir, the month and hour 
because on account of my two severe illnesses and my age, 
my memory is no more so good for things which lie shortly 
before me than things which have happened twenty years 
ago.” (J.A. 433) 
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the books on the instructions of Heydt and his Swiss 
Counsel (J.A. 637-8, 724).5 He therefore insisted upon 
an order of a Dutch Judge (J.A. 619-20), “as a matter 
of protection of national law” (J.A. 637). He “looked 
for all means, all lawful legal means” to avoid production 
(J.A. 638). He thought it “undesirable that a foreign 
nation has anything to do with books of a Dutch juri- 
dical person” (J.A. 640-641). As a law professor, he 
looked at matters from a formal juridical basis (J.A. 
644). 
D 


The Motions to Dismiss 


On March 7, 1956, appellees filed a motion to dismiss 
the complaint of all the appellants on the ground that 
Heydt had failed to make discovery (J-A. 124). Ata 


5 Subsequent to the service of appellees’ motion for production, 
Prof. Russel corresponded with Heydt over the question whether 
the motion for production could be defeated. Russel opposed 
production and made a number of suggestions in an effort to 
defeat the motion (J.A. 448, 641). None of his suggestions 
were adopted. Heydt repeatedly stated that he had nothing 
to hide and that he had no objection to full production (J.A. 
422, 428, 656). In a letter to Prof. Russel dated December 20, 
1955, he expressed himself as follows: “It is my personal opinion 
that there is nothing in the books that can hurt me vis-a-vis 
the U.S. Government. Naturally they can make a big to-do 
out of some harmless letter. Mr. Huyer has told me that once 
after the war some officer of the Dutch Government had in- 
spected the books and that he could not find anything wrong in 
them.” (J.A. 865) On December 9, 1955 he wrote Prof. Russel 
that “since I do not have anything to hide, I am actually not 
opposed to producing the documents, but these people are liable 
to twist the most harmless matters into a rope with which to 
hang me.” (J.A. 892). On December 23, 1955, he wrote Prof. 
Russel that he “must finally rely on the judgment of the Ameri- 
can attorneys because they are the ones who are conducting the 
lawsuit” (J.A. 820). Mr. Moskovitz was instructed to oppose 
the motion on legal grounds. “If, however, we are required to 
produce some or all of the documents asked for, you may tell 
the Court that our client will, or course, consent to the produc- 
tion of documents as we have nothing to hide.” (J.A. 822) 
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hearing on March 23, 1956, the court stated that it would 
grant the motion for dismissal (J.A. 142). However, when 
it was made clear that Heydt had been critically ill with 
pneumonia for a month and that every effort was being 
made to comply with the order, the court filed a memo- 
randum opinion vacating its order of dismissal and pro- 
viding that discovery be completed by July 1, 1956 (J.A. 
209). Thereafter production was made as set forth 
infra, pp. 13-22. 


Neverthless, on August 28, 1956, appellees again filed a 
motion for dismissal on the ground that full production 
had not been made (J.A. 214). In the supporting papers, 
appellees made no claim that the non-production of any 
missing documents had deprived them of any important 
information or had prejudiced them in their preparation 
for trial. Instead, they urged that the penalty of dis- 
missal should be imposed for “past misconduct” (J.A. 343). 


Counter-affidavits were filed by Heydt that he had 


fully complied with the production order (J.A. 275, 346). 
The court filed a memorandum opinion that it could not 
rule upon the motion on the basis of affidavits and re- 
turned the motion to the Motions Commissioner with 
instructions that it be calendared for hearing with testi- 
mony (J.A. 352). 


E 


The Hearing 


At the outset, the court ruled (we submit, erroneously), 
upon request of appellees, that the “burden of going for- 
ward with the evidence on this motion is upon the plain- 
tiff? (J.A. 379). 


At a later stage in the hearing, the court further ruled 
(we submit, erroneously) that Judge Tamm’s order for 
production was the law of the case; that the order called 
for the production of all documents; and that it was not 
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concerned with any question of the materiality or even 
of the relevancy of any missing documents (J.A. 507). 


Heydt, his secretary—Miss Hoffstetter—and Prof. Rus- 
sel testified in person. Mr. Charig also testified in per- 
son. Other evidence was introduced in affidavit form. 


1. Production in Holland (Items 1-3 of the Order) 


As a result of urgent requests by Heydt’s Swiss and 
New York counsel and upon the urgent reiteration of 
Heydt, Prof. Russel agreed to make full production (J.A. 
599, 617, 638, 725-6, 916). On April 3, 1956, he produced 
all the books and records which he had obtained from 
Mrs. Huyer (J.A. 599).° 


Mr. Charig thereafter informed Prof. Russel that a 
number of files and records were missing (J.A. 728, 747, 
919-20). He told Prof. Russel that in May, 1955, he had 
visited the office in Mrs. Huyer’s home and that Mrs. 
Huyer had pointed out to him six filing cabinets and a 
tall steel cupboard in which the records of the Dutch 
Bank were kept (J.A. 658, 721, 747). He suggested that 
he and Prof. Russel go to Mrs. Huyer’s home and search 
these cabinets and the cupboard (J.A. 604, 728, 785). 
Arrangements accordingly were made for such a search 
(J.A. 658, 730, 750). Prior to the search, Prof. Russel 
had never been in the office (J.A. 658). 


Thereafter, Charig and a Dutch assistant visited Mrs. 
Huyer’s home with Prof. Russel and were permitted to 


6 That Prof. Russel was under the impression that Mrs. Huyer 
had turned over to him all existing books and records is clear 
from a letter which he wrote to Heydt on August 19, 1955, 
months before the motion for production was filed (J.A. 884-5). 
He stated: “As I wrote you in detail, Dr. Charig has examined 
all books of 1939 and subsequent years ... .” Prof. Russel 
was unfamiliar with the records, as the detailed accounting work 
for the Dutch Bank and the Art Society had been performed by 
Price, Waterhouse & Co. (J.A. 625) and he merely prepared the 
tax returns (J.A. 592). 
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search the office and to examine all documents therein. No 
restrictions on the search of the office or on inspection 
of any documents found therein were imposed on Mr. 
Charig and no time limit was set (J.A. 605, 606, 695, 706). 
The six filing cabinets, except for three or four drawers, 
were filled to capacity (J.A. 731). The files were found 
in good order and undisturbed (J.A. 696). In the words 
of Charig, “a considerable percentage of the files con- 
tained papers and documents covering the period from 
September 1, 1939 to the end of 1945” (J.A. 939). They 
segregated from the cabinets three or four piles of docu- 
ments, each over a foot high, and took away with them 
about half of the material, roughly three or four thousand 
pages (J.A. 731-2, 752-3). 


Charig limited his examination to the six filing cabi- 
nets and cupboard (J.A. 695). Although he had ascer- 
tained on a visit in 1955 that a built-in closet in the office 
was the repository of many of the Bank’s records (J.A. 


768-772, 774, 781, 930, 932) he did not inspect this closet 
and made no reference to it during the visit (J.A. 695, 
790). Charig had been told that Prof. Russel had never 
been in the office before and did not know where the 
records had been kept (J.A. 730, 751). Nevertheless he 
did not call the built-in closet to Prof. Russel’s attention; 
nor did he request permission to examine it (J.A. 695, 
775, 790-91, 796). 


When Charig, after a more detailed examination of 
the material taken from the office, advised Prof. Russel 
that some records and other documents were still missing 
(J.A. 734, 7546, 920-22), Prof. Russel and an assistant 
returned to Mrs. Huyer’s home and made a thorough 
search of the entire house (J.A. 605, 661, 668). They 
searched the cabinets examined by Mr. Charig and found 
documents which he had overlooked. They also searched 
the built-in closet and there found a number of records 
(J.A. 661-2, 894-5). The material which they found filled 
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two suitcases and was delivered to Charig in Munich 
(J.A. 605, 663, 713, 737). 


Prof. Russel testified that he and his assistant had made 
a thorough search and that everything that was found 
was turned over to Mr. Charig (J.A. 606-8, 638). He 
also testified that he knew of no books, records, or other 
correspondence which were in existence and which had not 
been delivered to Charig (J.A. 607, 668). If there were 
any documents missing, he had been unable to locate them 
(J.A. 607-8). He could only conclude that any missing 
documents were no longer in existence (J.A. 310). 


He also testified that he had not concealed or destroyed 
any of the missing material since the pendency of this 
action (J.A. 667). Mrs. Huyer submitted an affidavit 
that she had produced all the documents in her possession 
or custody and that nothing had been destroyed or con- 
cealed. She also expressly stated that she was willing to 


have Charig make such further inspection as he might 
desire (J.A. 210-11, 303-11). 


In short, everything found to be in existence was pro- 
duced. 


The results of the production in Holland were as 
follows: 


Item 1 of the Order—(J.A. 120) 


Over 30 books of account of the Dutch Bank were pro- 
duced (J.A. 215, 221-5, 917-18). These included all of the 
current account books, admittedly the basic books of the 
Bank (J.A. 810, 917). These books reflected all current 
transactions between the Bank and its customers and there 
was entered therein all transactions between the Bank 
and German banks, including the Thyssenbank (J.A. 631, 
797). 


Except for certain records discussed infra, p. 29, 
all of the other records and correspondence between 
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the Dutch bank and its customers was produced. Ap- 
pellees in their motion papers had laid considerable stress 
upon the production of documents relating to remittances 
from the Thyssenbank to the Dutch Bank, characterizing 
this material as of “vital importance here” (J.A. 159). 
In their affidavit in support of the motion to dismiss, 
appellees had stated that the remittances from the 
Thyssenbank to the Dutch Bank should be supported by 
“eertain notifications and correspondence” between the 
two banks (J.A. 240). All of the correspondence between 
the Thyssenbank and the Dutch Bank, including the nott- 
fications, was produced. None was missing (JA. 219-20, 
222-3, 738-9). 


Item 2 of the Order—(J.A. 120) 
All books, records and correspondence were produced. 
Item 3 of the Order—(J.A. 120) 


All books of account, records, correspondence and other 


documents were produced, including about 900 pages of 
correspondence between Heydt and Mr. Huyer (J.A. 802) 
with certain minor exceptions (See infra, pp. 25-6). 


2. Production in Germany (Item 4 of the Order; J.A. 
121) 


All records of the Neiderrheinsche Bank, Wesel, Ger- 
many, including correspondence, were produced (J.A. 
201). Appellees thus obtained from Germany the com- 
plete records of the dealings of this bank with Heydt and 
his two Dutch firms. 


3. Production of Heydt’s Personal Files (Items 5-6 of 
the Order; J.A. 121-2) 


Upon Heydt’s recovery from his illness, he called upon 
his Swiss counsel in Zurich and was told that he must 
immediately send his files to the United States (J.A. 385). 
He called his secretary, read to her over the telephone 
the names listed in the production order, and instructed 
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her to send all files relating to such names to the United 
States (J.A. 385, 564, 584). His secretary went through 
the filing cabinets, took out whatever folders she could 
find and, without examining the contents, forwarded them 
with a covering letter to Heydt’s New York counsel (J.A. 
565, 585, 819). When these folders arrived in the United 
States they were immediately sent, intact and unexamined, 
for inspection by appellees (J.A. 489-91). 


Upon receiving the covering letter, Heydt’s New York 
counsel noticed that a number of folders listed in the 
production order were missing and immediately wrote 
to Switzerland for the missing files (J.A. 425). Appel- 
lees also wrote to Heydt’s New York counsel calling 
attention to the fact that various folders were missing 
(J.A. 425). A search was made in Heydt’s office and his 
adjacent home and the missing folders were found in 
Heydt’s library, where they evidently had been mislaid 
during his illness (J.A, 385, 395, 483, 487-8, 566). These 
folders were transmitted to the United States (J.A. 396). 


Heydt and his secretary testified that a thorough 
search had been made; that all documents in his posses- 
sion, custody, or control had been produced; that no 
documents had been destroyed during the pendency of 
the action, or concealed or withheld (J.A. 395, 400, 550, 
566-7, 571-2). Everything had been produced that was 
known to be in existence (J.A. 513). 


Admittedly, many documents which once were in exist- 
ence and which had been in Heydt’s possession, custody, 
or control were missing. Their absence is explained by 
the fact that in 1946, at the behest of the American 
Government, the Swiss authorities had made an intensive 
investigation of Heydt’s wartime activities in the course 
of which they searched his files and seized various docu- 
ments (J.A. 397, 499, 514, 558, 578-9). Most of this 
material was confiscated by the Swiss authorities and 
never returned to Heydt (J.A. 398, 475, 837) nor was 
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he given a list of the documents taken from his files 
(J.A. 559). Appellees were aware of this action by the 
Swiss authorities, as in an affidavit in support of the 
motion to dismiss, they explicitly stated that the decision 
of the Swiss Court which acquitted Heydt “specifically 
refers to the fact that the Swiss Police had searched for 
and confiscated documents of Mr. von der Heydt.” (J.A. 
332). These documents had not been returned to Heydt 
although he and his attorney made efforts to obtain them 
(J.A. 404, 551, 837). The Swiss authorities stated, inter 
alia: 

“Particularly those files that have been confiscated 
by the Federal Police during the investigation by 
said Police must be considered as confiscated for 
good.” (J.A. 837-8). 

Files were occasionally destroyed when space was 
needed in the filing cabinets (J.A. 560-1). Heydt also 
threw away many letters which he considered of no 


importance (J.A. 515-16). He testified categorically that 
no letters were destroyed since the pendency of the action 


(J.A. 398). 


Item 5a (J.A. 121) 


All records or statements relating to Heydt’s trust 
or custodian account with the Union Bank of Switzer- 
land, Locarno branch, were missing with the exception of 
one statement. It was through this account that remit- 
tances were effected on behalf of the Thyssenbank (J.A. 
493). However, Heydt’s counsel had in 1948 or 1949 ob- 
tained photostats of a number of documents from the 
Union Bank (J.A. 497) and in 1951 had submitted them 
to the Office of Alien Property for examination (J.A. 
286). Heydt’s counsel conferred with counsel for ap- 
pellees and checked to determine whether they had copies 
of all documents in his possession. To the extent that 
they could not locate any documents, he supplied them 
with photostats (J.A. 286-88, 316-16). Among the docu- 
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ments furnished to appellees in 1951 and 1956 were photo- 
static copies of payment instructions given by Heydt to 
the Union Bank of Switzerland between 1940 and 1942, 
ordering the transfer of funds to persons in the United 
States who subsequently were charged with espionage 
on behalf of the German Government (J.A. 287). 


Items 5b, 5c and Se (J.A. 122 


No question has been raised by appellees with respect 
to the fullness of the production of the Heydt files relat- 
ing to the Niederrheinsche Bank (Item 5b of the Order) ; 
Von der Heydt-Kersten and Soehne (Item 5c) or Bank 
voor Handel en Scheepvart (Item 5e). 


Item 5d (J.A. 122) 


All books of account, records and correspondence for 
the period from September 1, 1939 to and including the 
year 1945 with the Art Society were produced, with the 
exceptions discussed infra, pp. 27-8 (JA. 260-61).” 


In the folders containing the Art Society correspondence 
(which were produced intact in their original form) were 
slips indicating letters which occasionally had either been 
removed or kept by Heydt (J.A. 515). The dates on the 
slips were contemporaneous with the dates of receipt of 
the missing letters (J.-A. 517-18). The slips introduced in 
evidence by appellees were identified by Heydt’s secretary 
as having been made by prior secretaries, thus in 1946 


TItem 5(d) of the production order (J.A. 121) called for the 
production inter alia of all correspondence between Heydt and 
the Art Society for the period from September 1, 1939 to and 
including the year 1945. Huyer corresponded with Heydt in 
the name of and on behalf of the Art Society (See, e.g. J.A. 
849-50, 878). Consequently all correspondence with Huyer for 
the period specified in the production order necessarily had to be 
produced. The production order did not call for the 1946 cor- 
respondence with the Art Society. Nevertheless, Heydt said: 
“Send everything” (J.A. 465) and a folder containing 1946 cor- 
respondence, entitled Huyer, was sent to Washington and deliv- 
ered to appellees. 
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or earlier years (J.A. 567-71). Heydt explained the 
absence of these letters by his habit of retaining letters 
until he had dealt with the matter involved and then 
throwing the letter away (J.A. 475-6, 515). 


Items 6a, c, d, e, f, 1, j, k, l, m, and n (J.A. 122) 


All correspondence with or relating to the persons 
specified in the above items of the production order was 
produced (J.A. 323, 402-3). All of the ten folders listed 
in the order (Items 6e-6n, incl.) were likewise produced. 


Item 6b (Russel) (J.A. 122) 


In August, 1955, after Heydt had answered the inter- 
rogatories propounded by appellees and months before 
any motion for production was made, he had sent his 
Russel correspondence file from 1940 to 1944 to Prof. 
Russel (J.A. 435, 574, 854-5). The correspondence “only 
concerned the liquidation of the Vonderheydt Bank and of 
other small companies” (J.A. 855). The covering letter 


(J.A. 854-5) made clear that the correspondence was sent 
in order that it might be examined by Prof. Russel prior 
to taking of his deposition by appellees. In this letter, 
Heydt raised no objection to production, stating: “I have 
the impression that this correspondence is completely 
harmless and that you may produce it forthwith.” Prof. 
Russel put this file aside to discuss certain matters with 
Dr. Gutstein (J.A. 600-1, 645-6) and eventually sent the 
entire file to the United States (J.A. 602, 606). He re- 
moved no papers from the file. Although the production 
of the correspondence could well have been contested on 
the ground of privilege, the file was forwarded upon re- 
ceipt to the appellees (J.A. 402). In addition, Heydt had 
previously produced two folders (item 6h) containing all 


8See for example Def. Ex. 30 (J.A. 877) which contains the 
initial of Mrs. Kundert who was replaced by the present secre- 
tary. Mrs. Kundert left Heydt’s employ in the summer of 1946 
(J.A. 527, 555). 
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the correspondence from 1945 through 1955 (J.A. 246). 
Examination of the files by appellees disclosed a reference 
to only two letters which were missing (J.A. 337). 


Item 69 (Thyssenbank) (J.A. 122). 


The folder labelled Thyssenbank was produced together 
with all documents filed therein (J.A. 403). Heydt con- 
sequently fully complied with item 6g of the production 
order. The production order did not eall for anything 
further. It is not surprising that in view of the basis of 
the investigation by the Swiss authorities (J.A. 399) the 
folder produced by Heydt did not contain a full record 
of Heydt’s dealings with the Thyssen Bank (J.A. 499- 
501). Heydt believed that any missing documents were 
in the hands of the Swiss authorities (J.A. 477, 504). He 
testified: “I didn’t give anything away or send anything 
away.” (J.A. 499). He stated categorically that there 
were no files or papers in his possession relating to the 
Thyssen Bank that had not been produced (J.A. 403). 


4. Production of Fides Files (Item 7 of the Order; 
J.A. 122) 


Over 5,000 documents were produced from the files of 
Fides, photostatted at appellant’s expense and sent to the 
Custodian (J.A. 388). In its letter of August 20, 1956, 
Fides confirmed that it had completely fulfilled the pro- 
visions of the production order and that it had trans- 
mitted all documents for the years specified relating to 
the appellants or to property held for appellants in the 
countries enumerated in the production order, including 
shares of stock in corporations incorporated in such coun- 
tries (J.A. 302-3, 545). 


5. Production of Files of Union Bank of Switzerland 
(Item 8 of the Order; J.A. 123) 


Heydt had requested the Union Bank to forward to the 
United States all records covered by the production order 
(J.A. 404). Records concerning his accounts with the 
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Main Office were sent (J.A. 548). But the manager of 
the Locarno branch, with which his Custodian account had 
been maintained, advised him that it had no records for 
the years requested as it followed the practice of destroy- 
ing all records at the end of ten years (J.A. 404). A 
declaration from the manager of the Locarno branch was 
filed stating that in 1946 most of the documents relating 
to Heydt’s account had been taken by the Swiss authori- 
ties and not returned; that Swiss law required that docu- 
ments need be kept only for ten years; that as a routine 
matter all books and records ten years old are destroyed; 
and that their archives contain no books or records of 
the period asked for (J.A. 293). As stated supra, pp. 18-19 


Hevdt’s counsel supplied appellees with copies of docu- 
ments obtained from the Locarno branch in 1948 or 1949.° 


6. Answer to Interrogatory No. 23 (J.A. 123) 


As required by the production order, Heydt made a 
further attempt to answer Interrogatory No. 23 (J.A. 
365). He set forth the names of the persons and institu- 
tions who might have possession of any records; he called 
attention to the investigation by the Swiss Police and to 
the fact that documents taken by them had not been 
returned and might be in their custody; and he concluded: 


“Other than as I have said, I do not know where 
any documents are or what may have happened to 
any documents which once existed but which cannot 
now be found.” 

At the hearing, Heydt and his secretary testified at length 
with respect to their practice concerning the routine de- 
struction of files and with respect to the Swiss investi- 
gation. 


9In their brief on the prior appeal, appellees conceded that 
the failure to produce records of the Union Bank could not serve 
as a basis for dismissal as the bank had produced all documents 
allegedly in its possession (Brief of Appellees, Von der Heydt Vv. 
Brownell, U.S. Court of Appeals for the District of Columbia 
Circuit, No. 18855, p. 48). 
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RESULT OF THE HEARING 


At the close of the testimony, the court delivered an 
opinion granting the motion to dismiss (J.-A. 817-818). 
The court held that all documents called for by the pro- 
duction order had not been produced; that the appellants 
had not satisfactorily shown that the missing documents 
do not exist; and that appellants had not satisfactorily 
explained why they had not been produced. The court 
also held that the answer to Interrogatory No. 23 was too 
vague and insufficient since no details were furnished as 
to any specific documents. The court concluded that the 
discovery order had not in good faith been complied with. 
Judgment of dismissal was thereafter entered (J.A. 353). 


SUBSEQUENT PROCEEDINGS 


On appeal from the judgment of dismissal, this Court 
vacated the judgment and remanded the case to the lower 
court with instructions to make specific findings (102 U.S. 
App. D. C. 114, 251 F. 2d 17; J.A. 951). 


Motion to Reopen the Case 


While proposed findings were in the course of prepara- 
tion, appellants’ counsel initiated another effort to dis- 
cover definitely the nature of a missing V-M Journal 
which had assumed critical importance (J.A. 960). Ap- 
pellees had argued at the hearing and on the appeal that 
“the most significant of the records missing from the files 
of Vonderheydt’s Bank, N.V. is the V-M Journal” and 
that their contention that the V-M Journal contained 
records of remittances to German intelligence agents was 
“well founded” (Brief for appellees, Von der Heydt v. 
Brownell, No. 13855, U. S. Court of Appeals for the Dis- 
trict of Columbia Circuit, p. 21). 


A joint study was made by Prof. Russel and repre- 
sentatives of Price, Waterhouse and Company of the 
books of the Dutch Bank and it was determined that the 
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V-M Journal was in fact, as testified to by Prof. Russel 
at the hearing (J.A. 665), a Vreemde Munt or Foreign 
Currency Journal and thus of no significance (J.A. 968). 
Thereafter, Prof. Russel and his assistant went through 
the books examined by Charig and found a book bearing 
the inscription “Vreemde Munt Journal van 1 Mei 1936 
tot.” The entries were checked with and found to corre- 
spond with the entries in the current account books. The 
Journal was sent to the United States and the entries 
were again compared with the entries in the exhibits 
from the current account book introduced by appellees 
and were found to accurately reflect these entries. A 
photostatie copy of the Journal was furnished to appellees 
and the original was made available for their inspection. 
(J.A. 960-984). 


Appellants promptly thereafter filed a motion for an 
order under Rule 59(a) F.R.C.P. reopening the case for 
the receipt and consideration of additional evidence con- 
cerning the nature, contents and production of the “V-M 
Journal” (J.A. 959). 


Appellees, in opposing the motion, did not challenge 
the fact that the V-M Journal was as stated by appellants 
(J.A. 987-8). Instead they reversed their previous posi- 
tion and, inter alia, urged that the V-M Journal was not 
a crucial document and that its production would not 
change the results of the hearing (J.A. 997). They also 
argued that reopening of the case would be contrary to 
the mandate of this Court (J.A. 997). 


The motion to reopen the case was denied by the court 
without hearing and without opinion (J.A. 1000). 


THE FINDINGS 


Thereafter the court considered the findings and coun- 
ter-findings proposed by the parties and on the 11th day 
of January, 1961, finally entered its Findings of Fact 
and Conclusions of Law (J.-A. 1023-41). 
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The court made no findings concerning the documents 
which had been produced. Instead, it confined itself to 
the missing documents. The ultimate findings may be 
summarized as follows: 


Item 1 of the Order (See pp. 15-16 supra) 


The court found that a Depot book (Deposit Book), a 
V-M Journal, the Nostro and Vostro books to May, 1940 
and the receipts and vouchers supporting entries in the 
Cash Book for 1939 and 1940 had not been produced. 
(J.A. 1030-1) 


The Depot Book was merely a record in which were 
listed securities held on behalf of customers (F.F. 49, 
J.A. 1037). Although this book was not found, other 
books and documents were produced from which the 
names of the customers and their securities holdings 
could be ascertained (J.A. 223-4). The Nostro and Vostro 
books merely reflected accounts with other banks (F.F. 49, 


J.A. 1037). The record is silent with respect to the 
significance or materiality of the missing records, but 
the court found they were material to the defense of the 
action and to the issues therein (F.F. 51, J.A. 1038). The 
court refused to find that these records existed and were 
under the control of Heydt during the pendency of the 
action. (Def. Proposed Finding No. 55, J.A. 1017-1018) 


The court refused to make any findings as to the nature 
of the V-M Journal or its relevance or significance or 
whether it had been under the control of Heydt during 
the pendency of the action (J.A. 1014). The court merely 
found that the V-M Journal was ordered produced, that 
it was not produced, and that no satisfactory explanation 
had been made for the failure to produce the Journal 
(F.F. 42, J.A. 1035). 


Item 3 of the Order (See p. 16 supra). 


The court found (J.A. 1030) that Heydt had failed 
to produce: 
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All correspondence between Heydt and Huyer prior 
to May, 1940, except for two letters dated April 15 
and April 26, 1940. 

All correspondence from Huyer to Heydt between 
October, 1940 and July, 1942. 


Eight letters from Heydt to Huyer between June, 
1940 and March, 1945. 


All correspondence from Heydt to Huyer from 
March, 1945 to May, 1945. 

The court made no findings and there was no testimony 
concerning the extent to which correspondence was carried 
on during the periods indicated. Nor did the court make 
any findings with respect to the extent to which counter- 
parts of the missing letters were found in the correspond- 
ence produced by Heydt from his files in Switzerland.” 
The court also made no findings concerning the posses- 
sion, custody, control or existence of any missing letters. 
It merely found generally that the missing correspondence 
was material to the issues of doing business in enemy 
territory and enemy taint; and that no satisfactory ex- 
planation had been given for the failure to produce all 
the correspondence (F.F. 56, J.A. 1039). It is not clear 
whether the court in making this finding was referring 
to the Dutch correspondence files or to Heydt’s Swiss cor- 
respondence files. 

Items 5 and 6 of the Order—Heydt’s Personal Files 
Item 5a—Union Bank (See pp. 16-21, supra). 
The court found that Heydt had not produced all 


records or statements relating to his trust or custodian 
account with the Locarno Branch, Union Bank of Switzer- 


10In the Charig affidavit (J.A. 220) 12 letters from Heydt 
to Huyer between June, 1940 and March 12, 1945 were listed 
as missing. In Exhibit 5 to the Fenderson affidavit (J.A. 259) 
are listed the letters missing from the Swiss files. A comparison 
of the two indicates that substantially all of the numbered letters 
listed by Charig as missing were produced in Switzerland. 
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land, except one statement (F.F. 25, J.A. 1030). The 
court made no findings whether any of the missing docu- 
ments were in existence at any time during the pendency 
of the action or whether any of the missing documents 
were in Heydt’s possession, custody or control during the 
pendency of the action. It merely found that the produc- 
tion order required the production of all records and 
statements and that Heydt had given “no satisfactory 
explanation of his failure to produce his books, records, 
and bank statements pertaining to his trust accounts.” 
(F.F. 44, J.A. 1036). 


Item 5d—Dutch Companies (See pp. 19-20, supra) 


The court found that 68 letters between Heydt and 
Huyer between 1940 and 1946 had not been produced 
(F.F. 25, J.A. 1030). The court made no finding con- 
cerning the number of these letters which were written 
in 1946, a year not covered by the production order. The 
court likewise made no finding concerning the extent to 
which counterparts of the missing letters were found in 
the files produced in Holland." The court referred to 
the notations in the files concerning removal of certain 
letters but made no finding as to when the notations were 
made (F.F. 55, J.A. 1039). 


The court also found that Heydt while living in Switzer- 
land kept private books relating to his Dutch bank, to 
his trust account and to his property in Germany and 
other countries. The court held that the books were 


11The computation of 68 missing letters includes 37 letters 
written in 1946 (J.A. 323). Counterparts of the remaining 31 
letters apparently were among the Dutch files produced in Hol- 
land. This is apparent from a comparison of the Charig affidavit 
(J.A. 220) and the Fenderson Affidavit (J.A. 260). Charig lists 
as missing from the Dutch files 12 letters from Heydt to Huyer 
between June, 1940 and December, 1945. Fenderson lists as 
missing from the Swiss files 6 letters from Heydt to Huyer. 
These 6 letters do not appear on Charig’s list. Consequently, 
it appears that the 6 letters were produced in Holland. 
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required to be produced by the production order, that 
they had not been produced, and that no satisfactory ex- 
planation had been given for the failure to produce them 
(F.F. 57, J-A. 1040). 


Neither item 5d nor any other provision of the produc- 
tion order required Heydt to produce any private books. 
The finding that Heydt had private books is based on @ 
reference in a letter of August 21, 1940 to Huyer (Def. 
Ex. 34, J.A. 880-1). This related to a transaction in- 
volving the Dutch Bank. Nowhere in the production 
order was Heydt required to produce any personal records 
relating to transactions with the Dutch bank. 


Heydt explicitly testified that he never had any private 
books (J.A. 476, 529, 532). And his secretary testified 
that in all her years of service with Heydt she had never 
seen anything that conceivably might be called private 
books (J.A. 572-74). 


Item 6b (Russel) (See pp. 20-1, supra). 


The court found that the Russel correspondence as 
produced was fragmentary and incomplete (F.F. 25, J.A. 
1031). The court made no findings with respect to the 
materiality or significance of this correspondence. 


Item 69 (Thyssenbank) (See p. 21, supra) 


The court found that Heydt had not produced all 
records or documents relating to remittances from the 
Thyssen Bank and to payments made under instructions 
from the Bank (F.F. 25, J.A. 1031). It found that these 
records were material (F.F. 45, J-A. 1036) but made no 
finding that any of the missing records were in Heydt’s 
possession, custody, or control at any time during the 
pendency of the action or were in existence during that 


period. 
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Item 7 of the Order (Documents from Fides) 
(See p. 21, supra) 


In their interrogatories to Heydt, appellees had asked 
whether he had any interest in organizations located in 
specified enemy and enemy-occupied countries and if so 
to describe the organization and his interest therein (J.A. 
11). Heydt answered in part: “See Declaration Fides” 
(J.A. 358). Appellees made no motion for the production 
of “Declaration Fides” and there is no mention of “Dec- 
laration Fides” in the production order. Nevertheless 
the court ruled that Judge Tamm had ordered Heydt to 
produce Declaration Fides (J.A. 546) and found (F.F. 
25, 47-8, J.A. 1030, 1037) that “Declaration Fides” had 
not been produced. The court made no finding with 
respect to the nature or significance of this document nor 
did the court find that any such document had ever been 
in existence during the period covered by the production 
order or in Heydt’s possession, custody or control.” 


Item 8 of the Order (Documents from Union Bank of 
Switzerland) (See pp. 21-2, supra) 


The court found that Heydt had failed to produce all 
documents relating to his account in the Locarno branch, 
except for photostats of 40 to 45 payment orders, two 
cables and signature cards (F.F. 25, J.A. 1031). The 
court made no findings that any of these documents were 
in existence or were in Heydt’s possession, custody, or 
control at any time during the pendency of this action. 


12 Fides had prepared a Statement of Investments in Allied 
and Neutral Countries and in Germany and Other Countries 
Occupied by Germany (J.A. 841). Heydt testified that this was 
the document he was referring to in his answers to the inter- 
rogatories (J.A. 540-1, 548, 674, 676, 687, 828-9). Fides had 
forwarded this statement accompanied by detailed balance sheets 
to the United States (J.A. 838-41). The balance sheets listed 
the investments by name, amounts and value (J.A. 672-3). Nei- 
ther in their motion papers nor at the hearing did appellees make 
any claim that they had not received a clear and full picture of 
the holdings of Heydt in enemy and enemy-occupied countries. 
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Answer to Part of Interrogatory No. 32 
(See p. 22, supra) 


The court found that Heydt’s answer to the portion of 
Interrogatory No. 23 included in the production order was 
vague and evasive and that no details were furnished 
(F.F. 34, J.-A. 1034). The court also made other findings 
relating to the entire interrogatory although the produc- 
tion order and the motion to dismiss merely referred to 
one sentence of the interrogatory.* 


General Findings 


The court found the records were reviewed and classi- 
fied as to their probable impact upon appellants’ claim 
prior to their being made available to appellees (F.F. 28, 
J.A. 1031); that there was a plan or pattern to avoid 
disclosure of the facts (F.F. 29, J.A. 1032); and that 
Heydt and his agents had examined and culled the avail- 
able records and had removed records which were ordered 


produced but which were deemed harmful to appellants’ 
cause (F.F. 38, J.A. 1035). However, the court made 
no findings and no reference to the intensive investigation 
by the Swiss authorities, to their examination and culling 
of Heydt’s files, and to their seizure and confiscation of 
many of his records. 


Conclusions of Law 


The court concluded that Heydt’s failure in good faith 
to produce records constituted a refusal to obey an order 


13 The court manifestly was in error when it found that the 
production order expressly required Heydt to answer Interroga- 
tory No. 23 (F.F. 31, J.A. 1033). The court then found that 
Heydt did not in good faith answer Interrogatory No. 23 (F.F. 
35 J.A. 1034). The court also found that a draft answer to the 
pertinent part of the Interrogatory which had never been served 
upon appellees was evasive, inaccurate and false in certain re- 
spects (F.F. 32, J.A. 1033). As stated, this was a draft answer 
merely and had been attached to one of the moving papers to 
establish that attention was being paid to the matter (J.A. 208-9). 
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of the court and was of such extent and gravity as to 
require dismissal of the action pursuant to Rule 37(b) 
(2) (iii), and that his failure in good faith to answer 
Interrogatory No. 23 was a willful failure calling for 
dismissal under Rule 37(d) (Cone. Law 1 & 2, J.A. 1040). 


Notwithstanding the fact that the appellees had made no 
such claim in their motion papers or at the hearing, the 
court held that appellees had been deprived of a full 
and fair opportunity to prepare their defenses and that 
the court would be deprived of evidence indispensable to 
a proper adjudication of the issue (Conc. Law 3, J.A. 
1040). 


The court also concluded that appellants had met the 
burden of establishing that existing and material docu- 
ments had not been produced; that the burden therefore 
was on Heydt to explain why such documents had not 
been produced; that the burden of proof still rested with 
appellees and that they had satisfactorily established that 
Heydt did not comply in good faith with the production 
order; that documents in existence had not been pro- 
duced; that an interrogatory was not satisfactorily an- 
swered: and that the documents and answer were material 
to the issues involved in the action (Conc. Law. 4, J.A. 
1040). The court made no conclusion as to whether ap- 
pellees had met the burden of establishing that the missing 
documents were in Heydt’s possession, custody or control. 


Judgment of dismissal thereafter was entered (J.A. 
1042). 


STATUTES AND RULES INVOLVED 


The statute involved is the Trading with the Enemy 
Act, as amended, 50 U.S.C., War and National Defense 
Appendix, See. 1 et seq. Also involved are Federal Rules 
of Civil Procedure 37(b) and (d), 40(b) and 59(a). 
The statutes and rules are printed as a special appendix 
to this brief. 


32 


STATEMENT OF POINTS 
1. Constitutional considerations require reversal. 


2. The lower court erred in failing to consider, in 
connection with the exercise of the judgment called for 
by Rule 37(b), the production which had been made and 
the nature and significance of any missing documents. 


3. The lower court erred in failing to follow a pro- 
cedure under which appellants were afforded an oppor- 
tunity to produce such documents as to which an affirma- 
tive showing had been made that they were in existence, 
material, and in appellant’s possession, custody, or con- 
trol. 


4. The lower court erred in refusing to reopen the 
case to permit the introduction of testimony relating to 
the production and nature of the V-M Journal. 


5. The lower court erred in failing to impose on ap- 
pellees the burden of making an affirmative showing on 
the elements of existence, materiality and possession, cus- 
tody, or contro] and in shifting to appellants the burden 
to present evidence. 

6. The lower court erred in failing to find that ap- 
pellees had not established the element of possession, 
eustody or control. 

7. The findings entered by the lower court do not 
support the sanction of dismissal. 

8.» The lower court erred in resting the sanction of 
dismissal upon vagueness of the answer to interrogatory 
23. 

9 The findings of the lower court are clearly erroneous. 
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SUMMARY OF ARGUMENT 
I 


The constitutional considerations present here and em- 
phasized by the Supreme Court in Societe Internationale 
etc. v. Rogers, 357 U.S. 197, require reversal and a trial 
on the merits. Dismissal here, in view of the nature of 
the substantial production which has been made, smacks 
of punishment and is not required to prevent injustice to 
appellees. In the circumstances, the denial of a trial on 
the merits is in violation of due process. 


I 


The order here called for the production of all docu- 
ments and was unlimited in subject and scope. Where, 
as here, substantial production has been made under such 
an order, due process requires that the sanction of dis- 
missal may not be imposed unless the missing documents 
are designated with reasonable particularity, are shown 
to be in existence, material and in the possession, custody, 
or control of appellants, and an opportunity is afforded 
to appellants to make further production. This was not 
done here. A foreign litigant forced to appear in the 
Amcrican courts by the summary seizure of his property 
may not be deprived of a trial on the merits on the basis 
of.the procedure followed in this case. 


Farther, the sanction of dismissal may not be imposed 
for vague or even false answers to interrogatories. 


il 


The court abused its discretion in refusing to reopen 
the case to permit evidence concerning the production and 
nature of the V-M Journal. Appellees had claimed that 
this record was of critical importance; and that it related 
to V-Mann (undercover agents). That book has been 
found and was established to be of no relevance. The 
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object of sanctions is to promote full discovery and the 
failure to reopen the case runs afoul of Hovey v. Elliott, 
167 U.S. 409. 


IV 


The rulings of the court below require reversal. The 
court erred in failing to require appellees to make an 
affirmative showing as to all three elements of existence, 
materiality and possession, custody or control. In the 
absence of an affirmative showing on all three elements, 
the burden of presenting evidence could not be shifted 
to appellants. The court here totally disregarded the 
element of possession, custody or control. 


There were no findings that any of the missing docu- 
ments were in Heydt’s possession, custody or control at 
any time during the pendency of the action. The findings 
consequently do not support the judgment of dismissal. 


The findings of the lower court that plaintiff and his 


agents culled the records is patently erroneous. So also 
are the findings relating to the private books and the 
Declaration Fides. 


ARGUMENT 


I 
Constitutional Considerations Require Reversal 


The property of appellants was summarily seized by 
the then Attorney General years after the end of the war, 
without a hearing and without affording to appellants the 
prior opportunity of establishing their non-enemy status. 
The Supreme Court in Societe Internationale, etc. V- 
Rogers, 357 US. 197, 211, emphasized that the summary 
seizure “is rescued from constitutional invalidity under 
the Due Process and Just Compensation Clauses of the 
Fifth Amendment only by those provisions of the Act 
[Sec. 9(a) of the Trading with the Enemy Act] which 
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afford a nonenemy claimant a later judicial hearing 
as to the propriety of the seizure.” The Court pointed 
out that “the provisions of Rule 37 which are here in- 
volved must be read in light of the provisions of the 
Fifth Amendment that no person shall be deprived of 
property without due process of law”; that “there are 
constitutional limitations upon the power of courts, even 
in aid of their own valid processes, to dismiss an action 
without affording a party the opportunity for a hearing 
on the merits of his cause”; and that particularly in this 
class of cases where the appellants though cast in the role 
of plaintiffs “cannot be deemed to be in the customary 
role of a party invoking the aid of a court to vindicate 
rights asserted against another”, substantial constitu- 
tional questions are provoked by the dismissal of a com- 
plaint for failure to comply with a pre-trial production 
order.”* 


Even in the ordinary case, dismissal for reasons not 
going to the merits is viewed with disfavor, Nagler v. 
Admiral Corporation, 2 Cir., 248 F. 2d 319. Dismissal 
with prejudice is a drastic sanction which should not be 
employed except in the most aggravated circumstances. 
Gill v. Stolow, 2 Cir., 240 F. 2d 669, 670; Syracuse Broad- 
casting Corp. v. Newhouse, 2 Cir., 271 F. 2d 910; Inde- 
pendent Productions Corporation v. Loews Incorporated, 
2 Cir., 283 F. 2d 730. 


The constitutional considerations here present require 
that the foregoing principles should be strictly observed. 
The interest of the United States should be, as in a 
criminal case, “not that it shall win a case, but that justice 
shall be done... .” Berger v. United States, 295 U.S. 


14 The dismissal here also raises a substantial question under 
international law, namely, whether dismissal without a trial on 
the merits under the circumstances present departs from the 
international standard of procedural justice. If so it constitutes 
an international wrong. Cf. The American Law Institute Re- 
statement of the Law, The Foreign Relations Law of the United 
States, Tentative Draft No. 5, Sec. 103. 
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78, 88. Requirements of due process demand that a for- 
eign litigant, forced into the American courts by the 
summary seizure of his property, should not be deprived 
of a trial on the merits in the absence of the clearest of 
showings that justice cannot otherwise be done. 


Here, even assuming that there was a failure to make 
full production, there was no such showing. The appellees 
made no claim in their moving papers or at the hearing 
that the non-production of any missing documents had 
deprived them of any important information or had preju- 
diced them in their preparation for trial. Instead they 
urged that the court should impose “the appropriate 
penalty of dismissal upon plaintiffs for their past mis- 
conduct.” (J.A. 343). Dismissal cannot be predicated on 
any such basis. Hovey v. Elliott, 167 U.S. 409, Duell v. 
Duell, 85 App. D. C. 78, 178 F. 2d 683. 


This is not a Hammond Packing Co. v. Arkansas case 
(212 U.S. 322). There is no basis here for a presumption 
that any failure to make full production was an admission 
by appellants of “want of merit” in their claim. The evi- 
dence here established that Heydt had made most sub- 
stantial production. All of the Dutch documents which 
appellees had characterized as “of vital importance here” 
(J.A. 158), namely, the records relating to remittances 
from Thyssenbank to the Dutch banks, had been produced. 
All records from Germany had likewise been produced. 
And the appellees had also obtained full discovery with 
regard to appellant’s investments in Germany and German 
allied or occupied countries. The only files of any con- 
sequence which were missing were part of Heydt’s per- 
sonal files in Switzerland. It is a stubborn fact that the 
Swiss authorities, years before appellant’s property was 
vested by the Attorney General, had seized and confiscated 
many of Heydt’s papers. 


Yet the court in its opinion and in its findings after 
remand made no reference to the production which had 


37 


been made or to the materiality and significance of the 
documents which had been produced. It was signally silent 
with respect to the investigation and seizure of Heydt’s 
personal files by the Swiss authorities. The Court stated 
that “no finding or conclusion that the Plaintiff is enemy 
tainted is implied from the action of the court” (Cone. 
Law No. 7, J.A. 1041), thus making clear that dismissal 
was not being entered upon a basis of presumption of 
want of merit. Nevertheless, the Court considered no al- 
ternative to dismissal. It gave appellants no opportunity 
to produce any missing documents found to be in Heydt’s 
possession, custody or control. It exercised no judgment 
as to what sanction would be just under the circum- 
stances. In this situation and in the light of the consti- 
tutional considerations which are here present, the dis- 
missal of appellants’ complaint violated due process. 


The Supreme Court in Societe Internationale, etc. v. 
Rogers, supra, showed the way to deal with the problem 


of less than full production by stating that the case should 
be tried on the merits with the trial court making such 
inferences from non-production as may be justified. No 
less a procedure may be here applied. 


0 


Failure to Comply Fully with the Blanket Production 
Order and the Generality of the Answer to the 
Interrogatory Does Not Justify Dismissal 


The blanket order which was entered here was com- 
pletely lacking in specificity. The minimum standards 
approved by this Court in Roebling v. Anderson, 103 US. 
App. D. C. 237, 257 F. 2d 615 were not even observed. 
In Roebling, this Court held that the requirements of 
Rule 34 are satisfied by a designation of documents by 
categories so long as the categories themselves were set 
forth with reasonable particularity. But this was not 


done here. 
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Although the order ostensibly designated documents by 
categories, the categories listed were unlimited in their 
subject and scope. Thus, for example, all books of ac- 
count, records, correspondence or other documents of the 
Dutch Bank and the Art Society for a period of over six 
years were ordered produced. (J.-A. 120, Items 1 & 2). 
Other portions of the Order similarly called for all books 
of account, all correspondence, all documents, ete. The 
order in practical effect amounted to an authorization 
for an unrestricted search and a general roving com- 
mission. 


The order, moreover, called for the production of all 
documents which at any tume were in existence even 
though the moving papers did not establish that all were 
still in existence and in the possession, custody, or control 
of Heydt. Appellees knew, long before they made the 
motion for production, that some of Heydt’s personal files 
had been seized and confiscated by the Swiss authorities 
(J.A. 332). Yet their motion papers made no reference 
to the Swiss seizures. Items 5 and 6 of the motion, which 
dealt with Heydt’s personal files, indeed were limited to 
all documents, etc. in Heydt’s possession, custody or con- 
trol (J.A. 50-1). And it may be that this limitation was 
included because appellees knew that Heydt had lost 
possession, custody or control of many of his files years 
before this action was commenced. But the production 
order drafted by them and entered by the court con- 
tained no such limitation. All documents were required 
to be produced regardless whether they were in existence 
or in the possession, custody and control of strangers. 


The order (Items 7 & 8, J.A. 122-3) also called for the 
production of records of independent banking institutions 
relating to all of their dealings with appellants, notwith- 
standing that any control by appellants of these institu- 
tions was expressly denied. It did not call merely for 
documents furnished to the institution by appellants. It 
called for the banks’ own records. 
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The order undoubtedly was improvidently entered Af- 
fecting as it does the substantial rights of appellants, this 
Court would be warranted in setting it aside. Carter v. 
Baltimore & Ohio Ry. Co., 80 U.S. App. D. C., 257, 259, 
152 F. 2d 129, 130. 


However, in view of the substantial production made 
by appellants and the years of delay caused by the prob- 
lems of discovery, we do not suggest that this Court 
should now set aside the discovery order. We do urge, 
however, that where as here substantial compliance has 
been made under a blanket discovery order and the only 
question is whether there has been full compliance, the 
drastic sanction of dismissal may not be applied where 
the missing documents are not designated; are not estab- 
lished to be in existence; are not shown to be relevant 
and material and to be in the possession, custody or con- 
trol of the party required to make production; and the 
party is not given an opportunity to produce the docu- 
ments. Due process in this class of cases demands no less. 


This Court in Societe Internationale, etc. v. Brownell, 
96 U.S. App. D.C. 232, 225 F. 2d 532, cert. den. 350 U.S. 
937, in effect followed such a procedure. It based its 
affrmance with modification of the order of dismissal 
entered by Chief Judge Laws (Societe Internationale, etc. 
v. McGranery, D.C.D.C., 111 F. Supp. 485) upon the ex- 
press conclusions of Chief Judge Laws that the papers 
were in the custody or control of the plaintiff; that they 
were relevant and material; and that full production was 
essential; but it modified the order of dismissal by grant- 
ing a six month period for production of the missing 
papers so as to afford “another opportunity to bring the 
ease on for a trial and decision on the merits.” Cf. 
Sheffield Corp. v. George F. Alger Co., D.C. S.D. Ohio, 
20 FR. Serv. 34.11, Case 1, 16 F.R.D. 27; Ohmer Corp. Vv. 
Duncan Meter Corp., D.C.N.D. IL, 12 F.R. Serv. 34.11, 
Case 1, 8 F.R.D. 582; United States v. American Optical 
Co., D.C.S.D. N.Y., 6 F.R. Serv. 34.12, Case 1, 2 F.R.D. 


40 


534. In these cases the courts pointed out the dangers in- 
volved in the issuance of blanket production orders calling 
for the production of “all” and the necessity of adopting 
fair procedures in connection with the enforcement of 
such orders. 


Procedural due process required one of two procedures 
to be followed below. If appellees were dissatisfied with 
the extent of the production, they should have applied 
for a supplemental order for production and should have 
supplied the specificity lacking in the original order of 
production. The documents which they claimed were miss- 
ing should have been enumerated with reasonable particu- 
larity and the supporting papers should have established 
that the documents were in existence, were relevant and 
material and were in the possession, custody or control 
of Heydt. If the necessary showing was made and an 
order for supplemental production was thereafter entered 
and not complied with, a motion for imposition of sanc- 
tions under Rule 37 might then lie. 


We think the indicated procedure outlined above is the 
one which should be followed. It imposes the burden 
where it should be under Rule 34 and it squarely presents 
the preliminary questions of existence, materiality and 
possession, custody and control. 


Alternatively, if as here a motion to dismiss is made 
without having first obtained a supplemental order for 
production the court should have required appellees to 
establish what documents, if any, were not produced; the 
existence of the documents; their significance and ma- 
teriality; and the possession, custody or control by ap- 
pellees of the missing documents. The court should have 
incorporated into a supplemental order for production 
the documents found by it to exist, to be material and 
to be in appellant’s possession, custody, or control and 
should have given appellants a reasonable opportunity 
to make further production. It is only in the event of 
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non-compliance with the supplemental production order 
that the court should determine whether any sanctions 
should be imposed. 


Neither procedure was followed here. The lower court 
originally dismissed appellants’ complaint on the basis 
that all documents had not been produced and without 
considering the question of materiality, possession, cus- 
tody, or control. It erroneously placed on appellants the 
burden of establishing that the documents no longer were 
in existence. When this Court reversed with instructions 
to make specific findings, the lower court entered a “hodge- 
podge” of findings. From the court’s findings, it is im- 
possible to tell what material and existing documents in 
the possession, custody or control of Heydt had not been 
produced. There is not even one document¢ with respect 
to which the court made a specific finding that it was 
relevant and material, that it was in existence at any time 
during the pendency of the action and that it was in 
Heydt’s possession, custody or control during that period. 
And appellants were not given any opportunity to make 
such further production as might be required. 


Due process cannot be satisfied with such a procedure. 
A foreign litigant forced to appear in the American courts 
by the summary seizure of his property may not be de- 
prived of a trial on the merits on the basis of the pro- 
cedure followed and the record made in the court below. 


The Answer to the Interrogatory 


Certainly dismissal cannot be based on the manner in 
which Heydt answered the part of Interrogatory No. 23 
included in the production order. The fact is that Heydt 
did answer the interrogatory. The question asked of 
Heydt in itself was vague and general and Heydt’s an- 
swer necessarily was general. If greater definiteness was 
desired, a more definite question should have been asked. 
But even assuming that Heydt’s answer was “vague and 
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evasive”, Rule 37 provides no penalty for giving vague 
or evasive answers to interrogatories. Barron & Hotzoff, 
Federal Practice and Procedure, Vol. 2, p. 480; Southard 
v. Penn R. R. Co., D.C.E.D. Pa., 2 Fed. Rules Serv. 2d 
33.422, Case 1, 24 F.R.D. 456; Cardox Corp. v. Olin 
Mathieson Chemical Corp., 1 Fed. Rules Serv. 2d, 37d 2, 
Case 1, 23 F.R.D. 27. And the Supreme Court has con- 
demned reliance upon Rule 41(b), indicating that dis- 
missals must rest upon Rule 37, Societe Internationale, 
etc. v. Rogers, 357 U.S. 197, 207. 


mm 


The Court Abused its Discretion in Refusing to Reopen 
the Case to Permit Evidence Concerning the Pro- 
duction and Nature of the V-M Journal 


The purpose of applying sanctions for failure to comply 
with orders for production is to promote full discovery. 
See Rosenberg, Sanctions to Effectuate Pretrial Discovery, 
58 Col. Law Review 480, 482; Note, Developments in the 
Law—Discovery, 74 Harvard Law Journal 989. Conse- 
quently, when production is made before a final order 
of dismissal has been entered, the imposition of the sanc- 
tion of dismissal smacks of punishment and runs afoul 
of Hovey v. Elliott, 167 U.S. 409. 


At the hearing, the existence and nature of the V-M 
Journal had become of critical importance. Appellees 
flatly stated that the most significant of the missing Dutch 
records was the V-M Journal and that this Journal con- 
tained entries relating to payments to agents of the Ger- 
man Intelligence Service (J.A. 327). They represented 
that the initials V-M stood for V-Mann or undercover 
agents (J.A. 816). The lower court was impressed with 
the alleged significance of the V-M Journal (J.-A. 810). 
On the previous appeal, appellees vigorously argued that 
their “contention that the V-M Journal contained records 
as to funds involved in carrying out such remittances [to 
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German intelligence agents] is well founded.” (Brief of 
Appellees, Vonderheydt v. Brownell, U. S. Court of Ap- 
peals for the District of Columbia Circuit, No. 13855, 
p. 21.) 


Here, while the lower court still had jurisdiction by 
reason of the remand, the V-M Journal was found and 
produced (J.A. 960). It was established to be an incon- 
sequential journal, unrelated to the issues of the case 
(J.A. 968). 


We submit that in a case of this character, involving 
fundamental questions of due process, the refusal of the 
court to reopen the case to permit the introduction of 
testimony concerning the production and nature of the 
V-M Journal was patently arbitrary. This Journal had 
attained such importance in considering the extent of pro- 
duction and the significance of any missing records, that 
the court could not consistent with due process refuse to 
review the entire subject of sanctions in the light of its 
production. 


IV 


The Rulings and Findings of the 
Lower Court Require Reversal 


A 
Burden of Proof 


The very reasons why a general production order should 
rarely be issued require that the sanction of dismissal for 
failure to make full compliance should not be imposed in 
the absence of an affirmative showing that the missing 
documents are in existence, are material, and are in the 
possession, custody, or control of Heydt. It is not suf- 
ficient merely to establish that documents falling within 
the ambit of the production order have not been produced. 
This Court so held in its opinion on the previous appeal 
in this case, stating: 
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“The burden of showing materiality of the informa- 
tion and ability to produce it rests on the one seeking 
discovery.” Von der Heydt v. Rogers, 102 U.S. App. 
D.C. 114, 115, 251 F. 2d 17, 18. 

Appellees and the court below proceeded on the theory 
that because the production order called for all, if any- 
thing less than all was produced, sanctions should be 
imposed unless appellants were able to satisfactorily 
establish that the missing documents no longer were in 
existence. By ruling that Judge Tamm’s order was the 
law of the ease (J.A. 507) the lower court made clear 
that it was not concerned with any questions of posses- 
sion or control or significance and materiality. It con- 
cerned itself only with the narrow question whether all 
records in existence had been produced (J.A. 377-81). And 
its opinion is silent on the questions of materiality, sig- 
nificance, possession, custody and control (J.A. 817-818). 


In basing its conclusion that the action should be dis- 


missed only on the element of existence, the lower court 
committed clear substantial error.” 


This Court in Duell v. Duell, 85 App. D.C. 78, 82, 178 
F. 2d 683, 687, stressed the necessity of an affirmative 
showing of materiality and ability to produce, stating: 


“Under the Hammond case, however, his answer could 
be stricken only if it appeared that he had the re- 
quired evidence in his possession or under his con- 
trol. . . . Nor does it appear affirmatiwely in the 
record that Duell has any other material matter which 
was not submitted to the auditor. This being true, 
the Hammond case has no application here and _ the 
basic rule of the Hovey case comes into play.” (Em- 
phasis supplied) 
Likewise, in Societe Internationale etc. v. McGranery, 
supra, Chief Judge Laws, even though he had issued the 
production order in the first instance, expressly stated 


15 At pages 41-2, supra we have shown that dismissal could 
not rest on any vagueness in the answer to the interrogatory. 
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that he again had to pass upon the question of ability to 
produce and upon the importance of the missing docu- 
ments. This Court sustained the order of dismissal on 
the basis of the evidence before Chief Judge Laws on the 
motion to dismiss. Societe Internationale etc. v. Brownell, 
supra. 


The importance of requiring appellees to make an af- 
firmative showing on the motion to dismiss with respect 
to all three elements (existence, materiality, and posses- 
sion, custody, or control) is highlighted by the fact that 
in issuing the production order, Judge Tamm of necessity 
did not pass on the question of the existence or materiality 
of any specific document or the related question of pos- 
session or control of that document. Consequently, it 
was even more vital that before sanctions be applied the 
specificity and proof which was lacking in the first in- 
stance be supplied. This the lower court failed to require 
the appellees to do. 


Instead, it is clear from the record at the hearing and 
from the court’s opinion that it only considered the ele- 
ment of existence; that it was with respect to this element 
that it ruled that a prima facie case had been established ; 
and that the burden was imposed on appellants to go 
forward with the evidence on the motion (J.A. 379) with- 
out a prima facie case having been established on the 
other elements. Even as to the element of existence we 
maintain the court was wrong. But we do not argue the 
point because of the court’s clear error in disregarding 
the other elements of proof. 


The error of the trial court was not cured by its find- 
ings after remand. The court did make specific findings 
that certain documents had not been produced (F.F. 49, 
51, 56, 57, J.A. 1036, 1038-40).1*° But it made no findings 


16 The findings of the court as to the materiality of the missing 
records of the Dutch Bank are clearly erroneous. What con- 
ceivable relevance to the issues are the vouchers and receipts 
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with respect to the significance of the documents or “their 
relationship to the means of arriving at the truth of the 
substantive issues in the litigation.” Societe Internationale 
etc. v. Brownell, supra, pp. 540. It made no determina- 
tion that appellees, in fact, had been deprived of im- 
portant information or had been prejudiced in their prep- 
arations for trial. It found merely prejudice in law. 


But what is more important, the court made no findings, 
general or specific, that any of the documents which were 
not produced were in Heydt’s possession, custody, or con- 
trol at any time during the pendency of the action. The 
only reference in the mass of findings to this element is 
in Conclusion of Law No. 1 (J.A. 1040) and we doubt 
that even appellees will contend that this vague and gen- 
eral reference constitutes a finding that appellees had 
established that the enumerated documents are in Heydt’s 
possession, custody, or control. 


Moreover, the court in a number of instances refused 
to make findings on this point. Thus appellees had pre- 
sented a finding that the V-M Journal had been in the 
control of Heydt during the pendency of the action (Prop. 
Find. 45, J.A. 1014). The court refused; and its finding 
made no reference to control (F.F. 42, J.A. 1035). Like- 
wise appellees proposed a finding that the other Dutch 
records existed and were under the control of Heydt dur- 
ing the pendency of the action (Prop. F. 55, J.A. 1017). 
The court again declined to adopt the proposal (F.F. 50, 
J.A. 1038). No findings were proposed and none were 
entered with respect to possession, custody or control of 
missing Swiss records. 


That the failure to make findings on the element of 
possession, custody, or control was no accident is estab- 


supporting entries to a petty cash book? What is the materi- 
ality to the issues of the Deposit Book or the Nostro and Vostro 
books? As to the V-M Journal, its production has established 
that it had no relevance whatsoever. 
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lished beyond any doubt by Conclusion of Law No. 4 
(J.A. 1040). It clearly appears therefrom that the court 
had modified his views and rulings at the hearing only 
to include the element of materiality. The court held 
that the appellees had “met the burden of establishing 
that existing documents were not produced and that such 
missing documents were material to the issues involved”; 
and that the “burden of going forward with the evidence” 
shifted to Heydt “to explain why such documents had 
not been produced”. While stating that the burden of 
proof still rested with appellees, the court defined the 
burden as being one to establish that “documents in ex- 
istence” were not produced. The court ignored completely 
the element of possession, custody, or control. 


In not placing upon appellees the burden of establish- 
ing possession, custody, or control by Heydt of the docu- 
ments claimed to be missing, the court committed plain 
error. The confiscation by the Swiss authorities of many 
of the documents cannot be ignored. These documents, 
although possibly still in existence, manifestly were no 
longer in Heydt’s possession, custody, or control. Like- 
wise, dismissal was predicated in part at least upon a 
failure to produce documents of independent Swiss bank- 
ing institutions. It is equally clear that any missing 
records of these institutions are not in Heydt’s possession, 
custody, or control. 


Consequently the judgment of dismissal cannot be sus- 
tained even on the findings entered by the court. It still 
clearly appears that the court had not placed upon ap- 
pellees any burden to establish possession, custody or 
control. There is not even one document found by the 
court to be missing as to which there is a finding on the 
three elements of existence, materiality, possession, cus- 
tody, or control. The essential affirmative showing with 
respect to all three elements is conspicuously missing. 
For this reason alone, the judgment of dismissal must 
be reversed and the case remanded for trial on the merits. 
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Culling of Records 


The apparent basis for the imposition here of the 
sanction of dismissal is that the files “were reviewed and 
classified as to their probable impact upon plaintiffs’ 
claim prior to being available to defendants” (F.F. 28, 
J.A. 1032); and that Heydt and his agents had “examined 
and culled the available records” and had “removed rec- 
ords which were ordered produced but which were deemed 
harmful to plaintiffs’ case” (F.F. 38, J.A. 1035). 


We insist that these findings are clearly erroneous. 
The production which has been made conclusively demon- 
strates that in fact the files were not reviewed. They 
were not culled. Everything in existence and under 
Heydt’s possession, custody, or control was produced. 


The history with respect to the V-M Journal is eloquent 
and indeed conclusive evidence that there was no advance 
reviewing and culling. Here was a Journal which appel- 
lees claimed was most vital. Appellees insisted that this 
book contained the entries relating to remittances to “V- 
Mann,” i.e., German Intelligence Agents. Yet the book 
when it was finally located had nothing to do with re- 
mittances but merely was a routine record of foreign 
currencies. If there was a review and classification prior 
to production, what conceivable purpose could appellants 
have accomplished by hiding this book? Why should ap- 
pellants have risked dismissal by concealing a book of 
no significance or materiality? 


If there was a review and culling, why was the Russel 
correspondence produced? Why was a claim of privilege 
not asserted? Why did the production include the letter 
from Russel to Heydt of December 21, 1955 (F.F. 12, 
J.A. 1026) which appellees considered so significant? If 
there had been a review and culling of the Russel corre- 
spondence file prior to production would anyone have 
been so foolish as to leave this letter in the file? 
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The same situation applies to Heydt’s files of corre- 
spondence with Huyer. If there was a review and culling 
why were the slips retained showing removal of letters 
(F.F. 55, J.A. 1039)? Why should Heydt or his agent 
have been at such pains to call appellees’ attention to any 
removal of letters? 


Why should Heydt have produced the Huyer corre- 
spondence file for 1946, a year not covered by the produc- 
tion order? Why did he, on appellee’s theory, deliberately 
place in appellees’ hands 1946 correspondence relating “to 
charges by the Mayor of Zandvoort that von der Heydt 
had collaborated with the Nazis in Holland during the 
war” (F.F. 33, J.A. 1033)? Why would he have de- 
liberately furnished appellees with such information? 


The answer is clear. Heydt was attempting to comply 
in good faith with the production order. He was well 
along in years. His health was not good. There was 
no direct communication between him and American coun- 
sel. All communications were relayed through Swiss 
counsel. There was confusion. There were delays. The 
production may not have been systematic. But there was 
no pattern of concealment, of classification, or of culling. 


Cc 


Heydt’s “Private Books” and 
“Declaration Fides” 


The Court committed clear error in finding that Heydt 
had failed to produce his “private books” and “Declaration 
Fides”. 


Item 5d of the production order upon which appellees 
rely as requiring the production of “private books” (J.A. 
323) called for the production of all books ete. relating 
to the Art Society. Heydt and his secretary testified 
explicitly that he had no private books. And appellees 
based their claim upon a vague reference in a letter 
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written by Heydt to Huyer in October, 1940 relating to 
a transaction involving his Dutch bank. This letter mani- 
festly cannot serve as a basis for a finding that Heydt 
had private books relating to his dealings with the Art 
Society. 


Likewise the “Declaration Fides” is a red herring. By 
item 7 of the order, Heydt was required to produce all 
documents in the possession of Fides relating to the ap- 
pellants or to their property for the period from Sep- 
tember 1, 1939 to and including the year 1945. The 
“Declaration Fides” to which Heydt referred in his inter- 
rogatories was a document prepared long after 1945. It 
was not covered by the order. Heydt nevertheless did 
produce the Declaration. If appellees were dissatisfied, 
they should have filed a supplemental motion for produc- 
tion. In any event, non-compliance with item 7 of the 
production order cannot rest upon any failure to produce 
a “Declaration Fides”. 


Conclusion 


For the reasons stated, the order of dismissal should 
be reversed and the case should be remanded for trial 
on the merits. 


Respectfully submitted, 


TsaporE G. ALK 
1026 Woodward Building 
Washington 5, D. C. 


Tevixe Mosxovitz 
Peres ScHILLER 
40 Wall Street 
New York 5, New York 
Attorneys for Appellants 


Of Counsel: 
GravBarp & MosKovitz 


40 Wall Street 
New York, New York 
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APPENDIX 


Section 9(a) of the Trading With the Enemy Act, as 
Amended, the Act of October 6, 1917, c. 106, Sec. 
9(a), 40 Stat. 419, as Amended, 50 U.S.C.A. App. 1: 


§ 9. Claims to property transferred to custodian; notice 
of claim; filing; return of property; suits to re- 
cover. 


(a) Any person not an enemy or ally of enemy claim- 
ing any interest, right, or title in any money or other 
property which may have been conveyed, transferred, as- 
signed, delivered, or paid to the Alien Property Cus- 
todian or seized by him hereunder and held by him or 
by the Treasurer of the United States, or to whom any 
debt may be owing from any enemy or ally of enemy whose 
property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and held 
by him or by the Treasurer of the United States may 
file with the said custodian a notice of his claim under 
oath and in such form and containing such particulars 
as the said custodian shall require; and the President, 
if application is made therefor by the claimant, may order 
the payment, conveyance, transfer, assignment or delivery 
to said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which 
the President shall determine said claimant is entitled: 
Provided, That no such order by the President shall bar 
any person from the prosecution of any suit at law or 
in equity against the claimant to establish any right, title, 
or interest which he may have in such money or other 
property. If the President shall not so order within sixty 
days after the filing of such application or if the claim- 
ant shall have filed the notice as above required and 
shall have made no application to the President, said 
claimant may institute a suit in equity in the Supreme 
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Court of the District of Columbia or in the district court 
of the United States for the district in which such claim- 
ant resides, or, if a corporation, where it has its prin- 
cipal place of business (to which suit the Alien Property 
Custodian or the Treasurer of the United States, as the 
case may be, shall be made a party defendant), to estab- 
lish the interest, right, title, or debt so claimed, and if 
so established the court shall order the payment, con- 
veyance, transfer, assignment, or delivery to said claim- 
ant of the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the United 
States or the interest therein to which the court shall 
determine said claimant is entitled. If suit shall be so 
instituted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, or in the 
Treasury of the United States, as provided in this Act 
and until any final judgment or decree which shall be 
entered in favor of the claimant shall be fully satisfied 


by payment or conveyance, transfer, assignment, or de- 
livery by the defendant, or by the Alien Property Cus- 
todian, or Treasurer of the United States on order of the 
court, or until final judgment or decree shall be entered 
against the claimant or suit otherwise terminated. 


e ° es ° 
Federal Rule of Civil Procedure 34: 


Rule 34. Discovery and Production of Documents and 
Things for Inspection, Copying, or Photograph- 
ing 

Upon motion of any party showing good cause there- 
for and upon notice to all other parties, and subject to 
the provisions of Rule 30(b), the court in which an action 
is pending may (1) order any party to produce and per- 
mit the inspection and copying or photographing, by or 
on behalf of the moving party, of any designated docu- 
ments, papers, books, accounts, letters, photographs, ob- 
jects, or tangible things, not privileged, which constitute 


53 


or contain evidence relating to any of the matters within 
the scope of examination permitted by Rule 26(b) and 
which are in his possession custody, or control; or (2) 
order any party to permit entry upon designated land 
or other property in his possession or control for the 
purpose of inspecting, measuring, surveying, or photo- 
graphing the property or any designated object or opera- 
tion thereon within the scope of the examination per- 
mitted by Rule 26(b). The order shall specify the time, 
place, and manner of making the inspection and taking 
the copies and photographs and may prescribe such terms 
and conditions as are just. 


e e > e 
Federal Rule of Civil Procedure 37: 
Rule 37. Refusal to Make Discovery: Consequences 


(a) Refusal to Answer. If a party or other deponent 
refuses to answer any question propounded upon oral 
examination, the examination shall be completed on other 
matters or adjourned, as the proponent of the question 
may prefer. Thereafter, on reasonable notice to all per- 
sons affected thereby, he may apply to the court in the 
district where the deposition is taken for an order com- 
pelling an answer. Upon the refusal of a deponent to 
answer any interrogatory submitted under Rule 31 or 
upon the refusal of a party to answer any interrogatory 
submitted under Rule 33, the proponent of the question 
may on like notice make like application for such an 
order. If the motion is granted and if the court finds 
that the refusal was without substantial justification the 
court shall require the refusing party or deponent and 
the party or attorney advising the refusal or either of 
them to pay to the examining party the amount of the 
reasonable expenses jneurred in obtaining the order, in- 
cluding reasonable attorney’s fees. If the motion is 
denied and if the court finds that the motion was made 
without substantial justification, the court shall require 
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the examining party or the attorney advising the motion 
or both of them to pay to the refusing party or witness 
the amount of the reasonable expenses incurred in op- 
posing the motion, including reasonable attorney’s fees. 


(b) Failure to Comply With Order. 


(1) Contempt. If a party or other witness refuses to 
be sworn or refuses to answer any question after being 
directed to do so by the court in the district in which 
the deposition is being taken, the refusal may be con- 
sidered a contempt of that court. 


(2) Other Consequences. If any party or an officer or 
managing agent of a party refuses to obey an order made 
under subdivision (a) of this rule requiring him to answer 
designated questions, or an order made under Rule 34 to 
produce any document or other thing for inspection, copy- 
ing, or photographing or to permit it to be done, or to 
permit entry upon land or other property, or an order 
made under Rule 35 requiring him to submit to a physical 
or mental examination, the court may make such orders 
in regard to the refusal as are just, and among others 
the following: 


(i) An order that the matters regarding which the 
questions were asked, or the character or description of 
the thing or land, or the contents of the paper, or the 
physical or mental condition of the party, or any other 
designated facts shall be taken to be established for the 
purposes of the action in accordance with the claim of 
the party obtaining the order; 


(ii) An order refusing to allow the disobedient party 
to support or oppose designated claims or defenses, or 
prohibiting him from introducing in evidence designated 
documents or things or items of testimony, or from intro- 
ducing evidence of physical or mental condition ; 


(iii) An order striking out pleadings or parts thereof, 
or staying further proceedings until the order is obeyed, 
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or dismissing the action or proceeding or any part 
thereof, or rendering a judgment by default against the 
disobedient party; 


(iv) In lieu of any of the foregoing orders or in addi- 
tion thereto, an order directing the arrest of any party 
or agent of the party for disobeying any of such orders 
except an order to submit to a physical or mental ex- 
amination. 

° * e e 

(d) Failure of Party to Attend or Serve Answers. If 
a party or an officer or managing agent of a party will- 
fully fails to appear before the officer who is to take his 
deposition, after being served with a proper notice, or 
fails to serve answers to interrogatories submitted under 
Rule 33, after proper service of such interrogatories, the 
court on motion and notice may strike out all or any part 
of any pleading of that party, or dismiss the action or 
proceeding or any part thereof, or enter a judgment by 
default against that party. 


Federal Rule of Civil Procedure 41: 
Rule 41. Dismissal of Actions 


° e e « 


(b) Involuntary Dismissal: Effect Thereof. For fail- 
ure of the plaintiff to prosecute or to comply with these 
rules or any order of court, a defendant may move for 
dismissal of an action or of any claim against him. After 
the plaintiff has completed the presentation of his evi- 
dence, the defendant, without waiving his right to offer 
evidence in the event the motion is not granted, may 
move for a dismissal on the ground that upon the facts 
and the law the plaintiff has shown no right to relief. 
In an action tried by the court without a jury the court 
as trier of the facts may then determine them and render 
judgment against the plaintiff or may decline to render 
any judgment until the close of all the evidence. If the 
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court renders judgment on the merits against the plain- 
tiff, the court shall make findings as provided in Rule 
52(a). Unless the court in its order for dismissal other- 
wise specifies, a dismissal under this subdivision and any 
dismissal not provided for in this rule, other than a dis- 
missal for lack of juridiction or for improper venue, 
operates as an adjudication upon the merits. 


Bule 59. New Trials; Amendment of Judgments 


(a) Grounds. A new trial may be granted to all or 
any of the parties and on all or part of the issues (1) 
in an action in which there has been a trial by jury, for 
any of the reasons for which new trials have heretofore 
been granted in actions at law in the courts of the 
United States; and (2) in an action tried without a jury, 
for any of the reasons for which rehearings have here- 
tofore been granted in suits in equity in the courts of 
the United States. On a motion for a new trial in an 
action tried without a jury, the court may open the 
judgment if one has been entered, take additional testi- 
mony, amend findings of fact and conclusions of law or 
make new findings and conclusions, and direct the entry 
of a new judgment. 
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Appeal from the United States District Court 
for the District of Columbia 


APPELLANTS’ REPLY BRIEF 


Appellees in their brief have made no claim that the 
Statement of the Case in appellants’ brief is inaccurate 
in any respect. They do not point to any factual state- 
ment as being erroneous. Consequently we submit that 
this Court can proceed on the basis that the facts recited 
in the Statement of the Case are borne out by the cita- 
tions to the record. 


Unfortunately the same cannot be said for appellees’ 
Counterstatement of the Case. It is replete with so many 
errors that this reply brief is being filed to keep the 
record straight. 
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1. At pages 6 and 17 of appellees’ brief, it is stated 
that Mr. Charig had visited the home of Mrs. Huyer and 
had been informed that all the books, records and cor- 
respondence of the Dutch corporations were maintained 
intact in her home. The true facts are that Charig was 
informed by Mrs. Huyer that, as far as she knew, the 
records were being kept in the office at the Huyer home 
(J.A. 70, 932). Mr. Huyer, then deceased, was the person 
familiar with the records. Mrs. Huyer was just a house- 
wife who never even looked at the files! 


2. At page 9 of their brief, appellees erroneously state 
that it “is striking that appellant Heydt stated in his 
answer to interrogatory 23 (J.A. 365)” that many of the 
documents pertaining to his Dutch companies were de- 
stroyed when the building in which they were housed 
was blown up by the Germans. The fact is that Heydt 
stated (see J.A. 365) that “any documents, which were 
formerly in my possession are now, insofar as they relate 
to von der Heydt’s Bank and Internationale Kunst- 
vereenigeng, in the possession of Mrs. Huyer or Pro- 
fessor Russel, unless any of them have been lost or de- 
stroyed about which I have no precise information.” 


As evidence that the records of the defunct Dutch bank 
were preserved complete and intact, appellees refer to 
letters written by Huyer to Heydt in 1946 (Appellees’ 
Br. p. 10). The facts are that on January 6, 1944, Huyer 
wrote Heydt that only old correspondence was lost and 
that the books and records had been removed (Def. Ex. 
2A, J.A. 849). Thereafter, on August 27, 1944, he in- 
formed Heydt that further removals had been made from 
Haarlem, Amsterdam and Zandvoort to Bussum or Hel- 
versiem (Def. Ex. 3A, J.A. 850). Subsequently the books 
and records were again moved—to his home in Zandvoort 
(Def. Ex. 55, J.A. 927). As late as 1946, Heydt was 
under the impression that his personal correspondence 
had all been destroyed and that “of the firms correspond- 
ence” Huyer “had kept only later years” (Def. Ex. 32, 
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J.A. 879). It is upon this nebulous record that appellees 
rest their assertion that all the records “were preserved 
throughout the war intact” (Appellees’ Br., p. 9). 


3. At page 9, appellees refer to letters between Russel 
and Heydt and quote extracts from the letters. We re- 
spectfully urge the Court to read the entire letters. It 
will be noted that Russel stated: 


“The simplest thing always is, of course, to dis- 
play everything: books, testimonials and also the 
correspondence, but then the decision about all that 
has to be made by the lawyers who are engaged in 
the lawsuit.” (Def. Ex. 17, J.A. 865-7) 

Heydt in reply thanked Russel “for all his efforts” (not 
“for this course of action” as alleged by appellees) but 
stated that “he must finally rely on the judgment of the 
American attorneys because they are the ones who are 
conducting the lawsuit” (Pl. Ex. 2, J.A. 820-1). Mr. 
Moskovitz, Heydt’s American Counsel, was instructed by 


Dr. Gutstein, Heydt’s Swiss Counsel, to oppose the mo- 
tion on legal grounds. He continued: 


“If, however, we are required to produce some or 
all of the documents asked for, you may tell the 
Court that our client will, of course, consent to the 

- production of documents as we have nothing to hide.” 

(Pl. Ex. 4, J.A. 821-27). 

4. Appellees “highlight” a statement in a letter from 
Heydt to Russel dated July 4, 1955 that nothing in the 
Dutch files was “in the least dangerous except these 
orders of the Thyssenbank” (Appellees’ Br. p. 9, Def. 
Ex. 7, J.A. 853). These very orders were in fact pro- 
duced. None were missing. (J.A. 219-20, 222-3, 738-9). 
We categorically so stated in our main brief at page 16 
and nowhere in their brief do appellees take issue with 
us on this point. 


5. At pages 11 and 22, appellees refer to correspond- 
ence between Huyer and Heydt which they claim is miss- 
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ing. But they do not challenge the statements in appel- 
lants’ brief (Br. p. 26, fn. 10; Br. p. 27, fn. 11) that 
counterparts of substantially all of the numbered letters 
missing in Holland were produced in Switzerland and 
vice versa. Neither appellees nor the court below have 
said what, if anything, is “missing.” 


6. At pages 11 and 21, appellees seek to leave the 
impression that doubt exists as to whether the Swiss 
authorities confiscated any of Heydt’s records. They 
refer to documents “allegedly taken from him by the 
Swiss authorities”. It is a stubborn fact that the Swiss 
authorities years before this action was instituted did 
seize and confiscate many of Heydt’s papers. The facts 
with respect to Heydt’s files are set forth in our main 
brief at pages 17-18 and are not controverted by appellees. 
And the manager of the Locarno branch of the Union 
Bank certified that “in the year 1946 most of the docu- 
ments relating to the said (Locarno) accounts were taken 


by the Swiss authorities acting at the instigation of the 
U.S. authorities” (J.A. 293). As we stated in our main 
brief, appellees knew of the Swiss investigation and 
seizures long before they instituted the discovery pro- 
ceedings. Yet they did not present this information to 
the motion judge before whom they secured their order 
for the production of all documents. 


7. At page 13, appellees discuss the examination con- 
ducted by Mr. Charig at the Huyer home. But they fail 
to state that Charig found the files in good order and 
undisturbed (J.A. 696), with the cabinets practically filled 
to capacity (J.A. 731) and that there were no restrictions 
on his examination and no time limit was set (J.A. 605-6, 
695, 706). 


8. At page 16, appellees state that appellants “once 
more asserted that all of the documents covered by the 
discovery order which were in existence had been pro- 
duced (J.A. 275-276, 346).” Again appellees are in error. 
Appellants did not make such a claim. Appellants did 
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repeatedly state that they had produced all documents in 
Heydt’s possession, custody, or control. The documents 
sewed and confiscated by the Swiss authorities may still 
be im existence. But they are not in Heydt’s possession, 
custody or control. 


9. At page 18, appellees designate as a “significant 
record” the VM Journal (which they characterized as a 
Confidential Agent or Spy Journal) and say that their 
contention that it “might contain records as to funds 
involved in carrying out such remittances was well found- 
ed”. They thus at this point in their brief persist in 
their claim that the VM Journal was significant even 
though when it was produced its irrelevancy was conclu- 
sively established. Yet later in the brief (p. 52) they 
claim that the VM Journal was not “the crucial document” 
and that its materiality or irrelevancy is really of no im- 
portance. We emphasize what we said in our main brief. 
Appellees entire case with respect to the Dutch records 
rested on the VM Journal which was later produced. The 
other records—the Nostro and Vostro Books—the Depot 
Book—the Cash Book—have no conceivable relevancy to 
the issues in this case. 


10. At page 20, appellees state that it is noteworthy 
that several letters between Heydt and Huyer indicated 
that some of the missing leters contained statements 
relating to Heydt’s relations with Dutch Nazis during 
the war and consequent difficulties after the liberation”. 
Again, as we pointed out in our main brief (p. 49) these 
were letters written in 1946, a year not covered by the 
production order. If there was a pattern of conceal- 
ment, why were any of the 1946 letters produced? 


11. At page 21 appellees refer to testimony concern- 
ing private books. At page 28 of our brief, we cate- 
gorically stated that “neither item 5d nor any other 
portion of the production order required Heydt to pro- 
duce any private books” or “any personal records relat- 
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ing to transactions with the Dutch bank” Appellees 
nowhere in their brief challenge these statements. 


12. At page 21, appellees refer to documents relating 
to the Thyssenbank which were missing from Heydt’s 
Swiss files. We agree that these documents may be 
relevant, but the vital fact here is, as we stated in our 
main brief (p. 28)—and not controverted by appellees— 
the court made no finding that any of the missing records 
were in Heydt’s possession, custody, or control at ang 
time during the pendency of the action or were in exist- 
ence during that period. 


13. At page 22, appellants refer to the so-called Decla- 
ration Fides. We stated in our main brief (p. 50) and 
we repeat here that the Declaration Fides is a red herr- 
ing. The Declaration to which Heydt referred in his an- 
swers to the interrogatories was a document prepared 
contemporaneously with the interrogatories, namely in 
1955. The production order called for documents between 
1939 and 1945 and manifestly did not cover a 1955 docu- 
ment. But what is even more important, we charged in 
our brief (p. 29) that neither in their motion papers nor 
at the hearing did appellees make any claim that they 
had not received a clear and full picture of the holdings 
of Heydt in enemy and enemy-occupied countries. We 
have searched in vain for a denial of this charge. 


14. At page 23, appellees assert that appellants offered 
no explanation for their inability to produce records 
with respect to Heydt’s dealings with the Locarno branch. 
The explanation is simple: these manifestly were taken 
by the Swiss authorities (JA. 293). 


15. At page 37, appellees say the order of dismissal 
was not predicated upon any refusal of the Union Bank 
of Switzerland to produce the documents called for by 
item 8 of the order. We assume that appellees meant 
by this statement what they stated in their brief on the 
prior appeal. (See appellants’ br. p. 22, fn. 9.) But the 
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fact is that the Court did make a finding that Heydt had 
failed to produce the records of the Swiss Bank (see ap- 
pellants’ br., pp. 29-30). Thus the order of dismissal 
plainly is predicated, in part, upon Heydt’s inability to 
produce the records of an independent banking institu- 
tion, notwithstanding that there was no finding that these 
records were in existence or were in Heydt’s possession, 
custody or control. 


16. At page 43, appellees mention three answers to 
interrogatory 23. There were in fact only two answers. 
The so-called second answer was never signed nor served 
as an answer. See Appellants’ Brief, p. 30, fn. 13. What 
is more important, appellees have not even attempted to 
refute the argument in appellants’ brief (p. 41) that any 
vagueness in the answers cannot serve as a basis for 
dismissal of the action. 


17. The almost complete failure of appellees’ brief 
to discuss the findings of the lower court is most sig- 


nificant. In the previous appeal of this case (Vonder- 
heydt v. Rogers, 102 U.S. App. D.C. 114, 251 F. 2d 17) 
this court made clear that in order to afford an adequate 
review, it needed to know what basic facts the District 
Court found as to the elements of materiality and pos- 
session, custody or control of any missing documents. 


The findings eventually made by the District Court 
were reviewed and analyzed in appellants’ brief (pp. 25- 
30). At page 41, we categorically stated: 


“From the court’s fmdings, it is impossible to tell 
what material and existing documents in the posses- 
sion, custody, or control of Heydt had not been 
produced. There is not even one document with 
respect to which the court made a specific finding 
that it was relevant and material, that it was in 
existence at any time during the pendency of the 
action and that it was in Heydt’s possession, custody 
or control during that period.” 


At page 46, we emphasized by way of italics: 
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“But what is more important, the court made no 
findings, general or specific, that any of the docu- 
ments which were not produced were in Heydt’s pos- 
session, custody, or control at any time during the 
pendency of the action.” 
Appellees have made no effort to challenge these state- 
ments. Nor have they taken issue with appellants’ review 
and analysis of the District Court’s findings. 


This, in our view, should dispose of the matter. Re- 
gardless of any question of burden of proof or burden 
of going forward with the evidence or prima facie case, 
the fact remains that there is not even one document 
found to be missing as to which there is an affirmative 
finding on the three elements of existence, materiality 
and possession, custody, or control. And the most that 
can be inferred from the evidence is that at one time 
(years before the commencement of the action) there were 
documents in existence which are now missing. This is 
too slender a reed upon which to rest the sanction of 
dismissal. Societe Internationale etc. v. Rogers, 357 US. 
197. The case should be remanded for trial on the merits. 


Respectfully submitted, 
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COUNTER-STATEMENT OF THE CASE 


Proceedings to Date 


This action was brought under Section 9(a) of the Trad- 
ing With the Enemy Act, 40 Stat. 411, 50 U.S.C. App. 9(a), 
by appellant von der Heydt (hereafter ‘‘Heydt’’), a Swiss 
citizen, and two corporations beneficially owned and con- 
trolled by him, for the return of property owned by them 
which was vested by the Attorney General pursuant to that 
Act. The vested property consists of a portfolio of securi- 
ties, as well as a collection of art objects located in the 
United States (JA 18). 


(2) 
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The complaint was filed on March 5, 1954 (JA 2) and 
the answer was filed May 7, 1954 (JA 4). A pretrial hear- 
ing was held on May 23, 1955 before Judge Keech. There- 
after, interrogatories on behalf of the Attorney General 
were served on the respective appellants (JA 7, 13, 15), 
and appellants took the deposition of the former Attorney 
General through one of his subordinates (JA 6). On Au- 
gust 1 and August 5, 1955, appellants moved for the pro- 
duction of certain statements of witnesses obtained by at- 
torneys of the Department of Justice and also sought to 
compel the Attorney General to answer certain questions 
seeking to ascertain the contents of the statements of wit- 
nesses and to produce an inventory of the Attorney Gen- 
eral’s files (JA 19, 27). Both motions were denied by 
Judge Wilkin by orders dated August 18, 1955 (JA 47, 48). 

Thereafter, based upon the answers to interrogatories 
previously served, and upon other evidence submitted by 
affidavit, the Attorney General moved that appellant Heydt 
be required to produce for inspection certain enumerated 
documents under his control and to answer an interroga- 
tory which had not been answered (JA 49). Appellants 
ecross-moved for the same relief denied by Judge Wilkin, 
namely, for the production of statements of witnesses and 
to compel answers (JA 89-91). Appellees’ motion for pro- 
duction was granted and appellants’ motions were denied 
in a memorandum opinion by Judge Tamm of January 23, 
1956 (JA 114) and by order dated February 8, 1956 (JA 
119). 

Appellants not having produced any documents nor an- 
swered the interrogatory as required by the order of Judge 
Tamm, appellees moved on March 7, 1956 for dismissal 
(JA 124). This motion was argued before Judge Tamm 
on March 23, 1956 (JA 137-143) and was granted (tbid.). 
Signature of the order and judgment of dismissal was with- 
held by Judge Tamm upon representations by appellants 
that compliance with the production order would be forth- 
coming (JA 143-149). A further hearing was held on 
April 20, 1956 (JA 157), by which time some documents 
had been produced, and thereafter, on April 23, 1956, Judge 
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Tamm set aside the order of dismissal previously an- 
nounced and extended appellants’ time to produce to July 
1, 1956 (JA 209).* 

Subsequently appellants produced numerous documents. 
Many significant documents, however, were not produced, 
although repeatedly requested (JA 250-263). Accordingly, 
appellees, on August 28, 1956, moved a second time for 
dismissal (JA 214). This motion was argued on October 
2, 1956, and on October 8, 1956 Judge Tamm filed a memo- 
randum opinion in which he stated that the records pro- 
duced indicated rather positively the existence of other 
documents not produced and that the circumstances in- 
dicated that little weight could be given to appellants’ 
affidavits denying possession or control of the missing 
documents (JA 352-353). Judge Tamm concluded, how- 
ever, that this factual issue could not be resolved upon 
affidavits and that the matter should be scheduled for hear- 
ing with testimony upon the issues tendered (ibid.). Such 
hearing was held before Judge Curran on November 20, 
26, 27, 28, 29 and 30, and December 3, 4 and 5, 1956 (JA 
353-354), at which time testimony was adduced by both 
parties and numerous documents were received in evi- 
dence. At the conclusion of the hearing, Judge Curran 
announced his decision that appellants had not satisfac- 
torily explained why the missing documents had not been 
produced and that appellants had not complied with the 
order in good faith (JA 817-818). Accordingly, on De- 
cember 18, 1956, he directed the entry of an appropriate 
order of dismissal (JA 353). 

On appeal, this Court on January 2, 1958 set aside the 
lower court’s order on the grounds that in the absence of 
specific findings this Court could not ‘‘afford an adequate 
appellate review * * * in relation to the several issues of 
the case’? (JA 951-957). Von der Heydt v. Rogers, 102 
U.S. App. D.C. 114, 251 F. 2d 17. The case was remanded 


1 At the time the motion for dismissal was filed, the trial of this 
action had been set by the District Court for May 1956. Because 
of the pendency of the motion for dismissal, Chief Judge Laws 
postponed the trial date until October 1956 (JA 209). 
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on January 20, 1958 with instructions to make appropriate 
findings (JA 958). 

On October 16, 1958, appellees submitted to the District 
Court proposed findings of fact and conclusions of law 
(JA 986, 1001-1022). Thereafter, on November 7, 1958, 
appellants filed a motion to reopen the case for purposes 
of introducing additional testimony (JA 959-984). The 
motion was denied by an order dated January 19, 1959 
(JA 1000), and on January 11, 1961, Judge Curran en- 
tered findings of fact and conclusions of law (JA 1023- 
1041), followed by an order of dismissal with prejudice 
on February 3, 1961 (JA 1042). This order is the subject 
of the present appeal (JA 1043). 


Nature of the action 


Appellants instituted this action to recover property 
vested under the Trading With the Enemy Act, alleging 
that they were not enemies of the United States within 
the meaning of that Act (JA 3). At the time of vesting, 


some of the property was held in the name of appellant 
Heydt, but most was held in the name of the corporate 
appellants (JA 18; R. 1014 et seg.). The parties stipu- 
lated that both corporate appellants were beneficially owned 
by appellant Heydt (JA 18, 381). The principal issues 
in this action concerned appellants’ enemy status under 
Section 2 of the Trading With the Enemy Act (JA 1024). 

It is undisputed that Heydt was also the sole owner 
of von der Heydt’s Bank, N. V., and Internationale Kun- 
stvereeniging, N. V., both Dutch corporations (JA 277, 
610-611). The first named corporation was liquidated at 
the end of 1942 and its assets and accounts were taken 
over by the latter corporation which has remained in ex- 
istence (JA 592-596, 624-625). It is further undisputed 
that the German Intelligence Service maintained an ac- 
count or accounts with the August Thyssen Bank of Berlin 
(Appellants’ Brief, p. 3) and that prior to the invasion 
of Holland by the Germans in May, 1940, von der Heydt’s 
Bank, N. V. received funds from the Thyssen Bank and 
transmitted funds on orders of that bank to persons desig- 
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nated by the latter (Appellants’ Brief, p. 2). After the 
invasion of Holland, similar funds were transmitted to 
Heydt at his residence in Switzerland, which funds were 
deposited by him in custodian accounts in his name with 
the Locarno branch of the Union Bank of. Switzerland. 
In the same manner, amounts were paid out from these 
accounts upon orders of the Thyssen Bank to persons 
designated by that bank (Appellants’ Brief, p. 3). As 
to such payments, both in Holland and in Switzerland, 
the main issues to be determined were whether the funds 
deposited with the Thyssen Bank and paid out upon in- 
structions from that bank were funds of the German In- 
telligence Service and whether Heydt was aware of the 
nature of the activities in which he was engaged. On 
these issues a number of depositions of former officials of 
the German Intelligence Service and the Thyssen Bank 
were taken by appellees (JA 33-39). There is evidence 
in this record that funds of the German Intelligence Serv- 
ice were transmitted to Heydt through the Thyssen Bank 
with instructions from that Intelligence Service that re- 
mittances be made to designated persons through von der 
Heydt’s Bank in Holland, until May, 1940, and thereafter 
by Heydt in Switzerland (JA 815-816). 


The discovery proceedings 


A. The Production Order 


Since appellants seek to review in this Court virtually 
all of the discovery proceedings which took place below, 
it becomes necessary to narrate the entire history of such 
proceedings. Furthermore, the pattern of appellants’ con- 
duct during discovery proceedings is an important part 
of the basis of the judgment appealed from. 

After the pretrial hearing before Judge Keech, appellees 
served separate interrogatories upon each of the appel- 
lants (JA 7, 18, 15) seeking to ascertain the existence and 
location of relevant documents in the possession, custody 
or control of appellants and also seeking information as 
to the business activities of each of the appellants in enemy 
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or enemy-occupied territories during World War II. These 
interrogatories were served on June 28, 1955 (JA 52, 62). 
Answers were not received from the corporate appellants 
until August 29, 1955, and from appellant Heydt until 
September 20, 1955 (JA 62). By request of the appellants, 
extensions of time to answer had been granted by appel- 
lees upon representations that it would take considerable 
time to assemble the information requested. 

Upon the receipt of appellants’ answers to the inter- 
rogatories, appellees filed, on November 23, 1955, a motion 
under Rules 34 and 37, F.R.Civ. P., seeking production 
of documents listed under eight separate items? and seek- 
ing to compel appellant Heydt to answer Interrogatory 
No. 23, respectively (JA 49). The first three of these 
items sought the books and records of von der Heydt’s 
Bank, N. V. and Internationale Kunstvereeniging, N. V., 
the two Dutch corporations wholly owned by appellant 
Heydt hereinabove referred to. The motion was supported 
by an affidavit of Gerard F. Charig, a Department of Jus- 
tice attorney, who had visited the home of one Mrs. Huyer, 
an employee of Heydt, in Zandvoort, Holland, and had been 
informed that all the books, records and correspondence 
of these Dutch corporations were maintained intact in 
Mrs. Huyer’s house (JA 69-73). The remaining items 
sought the production of files in appellant Heydt’s per- 
sonal possession, correspondence between Heydt and his 
Dutch corporations and the Niederrheinische Bank of Ger- 
many, copies of documents in the possession of Fides Un- 
ion Fiduciaire (a company managing the investments of 
the corporate appellants) (JA 56) relating to investments 
or business activities of appellants in designated enemy 
or enemy-occupied countries, and copies of documents in 


2 Seven of these items were limited to the period from September 
1, 1939 to and including 1945. The remaining item, relating to 
appellant Heydt’s personal correspondence files with designated 
persons, sought production of such correspondence for the period 
since September 1, 1939. The relevancy of this more extended 
period is demonstrated by the correspondence with Professor Russel, 
see pp. 9-11, infra. 
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the possession of the Union Bank of Switzerland relating 
to accounts maintained by the appellants with that Bank. 
These items related to documents or files referred to by 
appellant Heydt in his answers to appellees’ interroga- 
tories as being in his possession, custody or control (JA 
357, 358). 

This motion came on for argument on January 13, 1956, 
and was opposed by appellants primarily upon the ground 
that inasmuch as Judge Wilkin had denied appellants’ 
earlier request for the production of certain statements,* 
appellees were likewise not entitled to production of docu-- 
ments (JA 73-84, 88-89). At the same time appellants 
filed a cross-motion for relief which only a few months 
before had been denied by Judge Wilkin (JA 89-94). By 
memorandum opinion filed January 23, 1956 (JA 114-116) 
Judge Tamm—upon a showing of possession, custody or 
control, relevancy, and good cause—granted appellees’ mo- 
tion and denied appellants’ cross-motion, holding as to the 
latter that appellants could not be permitted to renew the 
same motions before successive judges of the same Dis- 
trict Court. Judge Tamm signed an order on February 
8, 1956 (JA 119-124) requiring production of the docu- 
ments in question on or before February 27, 1956 and re- 
quiring appellant Heydt on or before February 15, 1956 to 
answer that portion of appellees’ interrogatory 23—thus far 
unanswered—which required him to state as to any docu- 


3 Appellants had moved in August, 1955 for an order under Rule 
34 requiring production of statements of certain witnesses and for 
an order compelling the former Attorney General to answer ques- 
tions posed on his deposition seeking the contents of such state- 
ments and seeking an inventory of appellees’ files (JA 19, 27). 
Both motions were denied by Judge Wilkin on August 18, 1955 (JA 
47-48) upon the grounds that the statements involved were the 
work product of appellees’ attorneys and that as to the questions 
on deposition, appellants had been furnished with the information 
to which they were entitled. 

4 Appellants also made some other objections based upon alleged’ 
lack of control over certain documents. These objections and the 
facts pertaining thereto are discussed in Point II of this Brief,” 
infra, pp. 34-36. 
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ments which had been lost or destroyed, the dates and cir- 
cumstances of such loss or destruction (JA 123-124). 
Although appellees’ motion for production had been filed 
in November 1955 and trial was then scheduled for the 
beginning of May 1956 (JA 147), appellants made no 
efforts to assemble the necessary documents in the event 
that the motion should be granted and on order for pro- 
duction entered by the court (Def. Exs. 13A, 154A, JA 859, 
862). On the contrary, as more fully discussed infra, pp. 
46-47, appellant Heydt and his agents and employees were 
engaged cluring this time in attempting to devise ways and 
means of defeating the production requested (JA 386-394, 
421, 439, 445, 455, 618-621, 627, 628; Def. Exs. 4, 10A, 
T1A, 13A-18A, 40A, 42A; JA 856, 857, 859-869, 886, 892). 
No documents were produced by February 27, 1956, nor 
was the interrogatory answered by that date (JA 125, 
141). On March 1, 1956, one of the attorneys for appel- 
lees was refused permission to inspect the documents in 
Holland covered by Judge Tamm’s order (JA 127, 723). 
In view of these developments and the approaching trial 
date, appellees, on March 7, 1956, filed a motion under 
Rules 37(b) and (d), and Rule 41(b), F.R. Civ. P., to dis- 
miss the complaint because of appellants’ failure to pro- 
duce documents and to answer the interrogatory as re- 
quired by the order of the Court. This motion was granted 
by Judge Tamm on March 23, but he later vacated his 
decision and extended the time for production to July 
1, 1956, as hereinbefore described (supra, p. 2). Sub- 
sequently, appellants produced numerous documents, but 
many significant documents were missing (JA 321-324). 
In spite of repeated requests by appellees, appellants failed 
or refused to produce these missing documents and, ac- 
cordingly, on August 28, 1956 appellees again moved 
to dismiss the complaint (supra, p. 3). As previously 
noted, Judge Tamm filed a memorandum opinion on this 
motion stating that the matter should be scheduled for 
hearing with testimony. A nine-day hearing was then held 
before Judge Curran at the conclusion of which the Court 
ordered dismissal of appellants’ complaint upon the gronnd 
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that appellants had failed satisfactorily to explain why the 
missing documents had not been produced (supra, p. 3). 


B. Appellants’ credibility and good faith 


Through affidavits filed with their motion, and through 
the testimony of witnesses and the introduction of docu- 
mentary evidence at the hearing, appellees showed that 
all documents called for by the order were not produced 
and that the failure to produce them was not satisfac- 
torily explained. Appellants’ brief omits many of the facts 
which support these findings. At the hearing, appellants 
and their representatives contended that they had pro- 
duced all documents in existence (JA 380). This neces- 
sarily raised an issue of credibility. Illustrative of the 
evidence available to measure not only appellants’ good 
faith but their credibility are the following facts: 

It is striking that appellant Heydt stated in his answer 
to interrogatory 23 (JA 365), and initially on cross-ex- 
amination (JA 410), that many of the documents pertain- 
ing to’von der Heydt’s Bank, and its successor, Inter- 
nationale Kunstvereeniging, were destroyed when the build- 
ing in which they were housed was ‘‘blown up’’ by the 
Germans before the Allied invasion. Appellees, however, 
introduced letters written to him by his agent, Mr. Huyer, 
in 1946, in answer to a specific inquiry by Heydt advis- 
ing the latter that all the records of von der Heydt’s Bank 
and of Internationale Kunstvereeniging, with the excep- 
tion of some old London bank books and some correspond- 
ence prior to 1939, were removed from the house before its 
destruction and were preserved throughout the war intact 
(Def. Exs. 1A, 2A, 3A, JA 848-850). 

Another highly relevant item of evidence is a letter from 
Heydt’s tax consultant, Professor Russel, written to Heydt 
on December 21, 1955, while appellees’ motion for pro- 
duction was pending, in which Russel states that ‘‘* ° ° if 
we do not alter anything, then the U.S.A. will stand stronger 
yet,’? and ‘‘I have removed part of the correspondence be- 
cause ill thinking persons might use it abusively’’ (Def. 
Ex. 17A, JA 865-866). Heydt’s letter in reply thanked 
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Russel for this course of action (Pl. Ex. 2, JA 820). The 
context of Russel’s letter shows that Russel was talking 
about correspondence from the files of von der Heydt’s 
Bank and Internationale Kunstvereeniging which at that 
time were in his possession. Heydt had previously written 
to Russel that nothing in the files in Holland was “‘in the 
least dangerous, except these orders of the Thyssenbank’’ 
(Def. Ex. 7, JA 853). 

Notwithstanding the fact that it was established that 
Mr. Huyer had preserved intact the business correspond- 
ence and the books of von der Heydt’s Bank (Def. Ex. 
2A, JA 849), Heydt failed to produce the receipts and 
vouchers supporting the cash book, the so-called Nostro 
and Vostro books of von der Heydt’s Bank up to May 
1940, and any correspondence between Heydt and Huyer 
prior to May 1940, except for two letters (JA 742-743). 
In the light of these facts, the Russel letter concerning 
removal of documents mentioned in the preceding para- 
graph becomes most significant. Also significant are let- 
ters from Heydt to Russel dated July 4 and September 
19, 1955 in which Heydt stated that it had been decided 
to show or ‘‘to produce something in order to avoid the 
impression that I have something to hide’ (Def. Exs. 7, 
18A, JA 853, 867). 

But these letters do not stand alone. They must be 
considered with other letters written during the pendency 
of the discovery proceedings herein. Thus in discussing 
the problems arising in connection with appellees’ de- 
mands for production of the records of the Dutch cor- 
porations, Russel on December 13, 1955, wrote to Heydt, 
“I consider the whole situation hopeless”’ (Def. Ex. 40A, 
JA 888; italics in original), and on August 19, 1955, he 
wrote to Heydt, ‘‘As things are going now, the case must 
go wrong”’ (Def. Ex. 39A, JA 885; italics in original). 

Also indicative of appellants’ alacrity in producing 
documents is the fact that Mrs. Huyer transmitted to 
Professor Russel on December 20, 1955 the minute book 
and bylaws of von der Heydt’s Bank (JA 737-738; Def. 
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Ex. 45A, JA 896) and that, despite the repeated ascer- 
tions of Professor Russel and Mrs. Huyer that all of the 
existing documents pertaining to von der Heydt’s Bank 
and Internationale Kunstvereeniging had been produced 
(JA 171, 729, 735-736; Def. Exs. 43, 52, JA 893, 923), 
these documents were not furnished to appellees until 
April 20, 1956 (JA 737), when a further hearing on ap- 
pellees’ first motion to dismiss was held (JA 157). On 
that date Professor Russel brought to the office of the 
Department of Justice in Munich, Germany, two suitcases 
filled with documents previously found to be missing and 
repeatedly requested (JA 737-738). 

Illustrative of the lack of credibility and good faith of 
appellants and their representatives is the fact that while 
appellant Heydt and Russel were asserting that all exist- 
ing documents covered by the discovery order had been 
produced, Heydt’s folder of correspondence between Pro- 
fessor Russel and himself for the years 1940 through 1944 
reposed in Russel’s office in Amsterdam, where it had been 
since August 1955, having been sent by Heydt to Russcl 
“‘to be on the sure side’’ (Def. Ex. 9A, JA 854-855). Yet 
that folder was not produced by appellants until Septem- 
ber 18, 1956 (JA 337), after appellees on August 28, 1956 
had filed their last motion to dismiss the complaint (JA 
214). 

As a final example, despite the fact that Heydt was 
acquitted in a criminal proceeding in Switzerland during 
the course of which certain of his documents were allegedly 
taken from him by the Swiss authorities (JA 399), Heydt 
never attempted to obtain the release of such documents 
until after the filing of defendant’s last motion to dismiss 
(JA 580; Pl. Ex. 21, JA 837). Nor did Heydt ever ob- 
tain, or apparently, even attempt to obtain, a list of the 
documents taken from him by the Swiss authorities (JA 
398-399, 559). 
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C. The conduct of appellants concerning production of 
documents and the discovery proceedings 


Both Judge Tamm and Judge Curran found ‘‘the pattern 
of plaintiff’s conduct”’ a significant factor to be considered 
in the decision of appelees’ motion to dismiss (JA 352, 
817). Accordingly, before dealing with the missing docu- 
ments, we believe a brief chronological review of the pro- 
ceedings below and appellants’ conduct in relation thereto 
is in order. 

On November 23, 1955, appellees filed their motion for 
production of documents and seeking to compel an answer 
to their interrogatory 23 (JA 49). This motion was 
granted by Judge Tamm on January 23, 1956 (JA 114) 
and on February 8, 1956 an order was signed requiring 
appellant Heydt to produce certain documents by Febru- 
ary 27, 1956 (JA 119). On February 24, 1956, Mr. Charig 
telephoned appellants’ Swiss counsel and was told that 
the documents described in items 1, 2, and 3 of the order 
would be made available for inspection in Amsterdam on 
March 1 (JA 722, 723). Pursuant to that telephone con- 
versation, Mr. Charig proceeded to Amsterdam on March 
1, 1956 and was refused access to any documents (JA 723- 
724). 

The order having been in no respect complied with, 
defendants moved on March 7, 1956 for an order dismiss- 
ing plaintiffs’ complaint, which was granted (supra, p. 2). 
Upon the presentation of a proposed order of dismissal on 
March 26, 1956, Judge Tamm stated ‘‘I will withhold the 
signing of this order for a period of two weeks in order 
to permit the plaintiffs, if their attorneys are of a mind, 
to comply with the discovery orders’? (JA 149). 

Faced at this point with a dismissal of their case, appel- 
lants hastened to make a showing of compliance with the 
production order. Mr. Charig, pursuant to a telegram 
from appellants’ Swiss attorney, arranged to inspect the 
records of the Dutch corporations on April 3, 1956 at 
Professor Russel’s office (J.A. 725-726). There he re- 
ceived 29 books of account and 4 folders of correspondence 
(JA 726). Mr. Charig’s examination of the documents in 
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Amsterdam revealed that substantial portions were missing 
(JA 728; Def. Ex. 50, JA 919). He called this to the 
attention of Professor Russel and suggested that the mis- 
sing documents might still be at the home of Mrs. Huyer 
(ibid.) In reply, Professor Russel objected to a ‘‘search’’ 
but stated that he would communicate with Mrs. Huyer 
and obtain a statement that she had no additional docu- 
ments in her posession (JA 729; JA Ex. 43, JA 893). 
Later that day Mr. Charig received a letter from Russel 
stating that he would be willing to accompany Mr. Charig 
to Mrs. Huyer’s office to look for more documents (JA 729; 
Def. Ex. 43, JA 893). Accordingly, on April 9, 1956 Mr. 
Charig was allowed to examine six file cabinets and a steel 
cupboard in the office of Mrs. Huyer’s home (JA 730). 
There, within a short time, a large number of missing 
documents were found, but many were still missing (JA 
731; Def. Ex. 51, JA 920). In addition, on the basis of 
the new documents found, Mr. Charig ascertained that 
many more documents were missing than originally as- 
sumed (JA 733), and he so informed Professor Russel 
(Def. Ex. 51, JA 920). No further documents being made 
available, Mr. Charig then returned to Munich (JA 734). 

Thereafter Mr. Charig received a letter from Professor 
Russel dated April 11, 1956 stating that no additional 
documents existed, but that he would search further 
‘although a few letters which I might find cannot have 
any influence on the case’? (Def. Ex. 52, JA 923-924). 
Later Mr. Charig received a letter, dated April 17, 1956, 
from Professor Russel stating that he and Mrs. Huyer 
had again searched the office in Mrs. Huyer’s home and 
had found many additional documents (Def. Ex. 44A, JA 
894). In telephone conversations Professor Russel stated 
he would bring such documents to Munich on April 20, 
1956 (JA 708-711). The further hearing on appellees’ 
motion ordered by Judge Tamm was set for the same 
date and Mr. Charig so advised Professor Russel request- 
ing him therefore to come a day or two earlier, but he 
refused (JA 708-711). On April 20, 1956, Professor 
Russel delivered to Mr. Charig in Munich two suitcases 
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full of documents previously missing (JA 737). Among 
these documents were four folders of correspondence with 
the Thyssen Bank, Berlin, for the years 1939 and 1940 
(JA 737), some 50 letters from Heydt to his agent and 
local manager, Huyer, written during the period 1940 to 
1944 (JA 738), and the minute book of von der Heydt’s 
Bank and Internationale Kuntsvereeniging (JA 737), 
which had been in Professor Russel’s possession since 
December 21, 1955 (Def. Ex. 444, JA 894). The bulk of 
the documents, however, which had previously been estab- 
lished to be missing from references in the documents 
produced were not delivered (JA 737-740). Notably, 
almost the entire Heydt-Huyer correspondence prior to 
May, 1940 was not produced (JA 743). 

Meanwhile, on April 3, 1956, appellants made available 
in Washington 18 pages of transcript of account from the 
Union Bank of Switzerland covering the years 1943-1945 
relating to an inactive account of Heydt in the Zurich office 
of that Bank (JA 230).5 On the same date a first parcel 
of papers from the files of Fides Union Fiduciaire (the 
company that managed the investments of the various ap- 
pellants) was produced, and two weeks later twenty-three 
pages of documents from the files of the Niederrheinische 
Bank in Germany were also made available (ibid.). 

These documents were all that had been produced by 
April 20, 1956—the date of the further hearing ordered by 
Judge Tamm (JA 232). Appellants’ attorney filed an 
affidavit at that time which stated in effect that all of the 
documents required to be produced had either been made 
available, or they were, or would shortly be en route to the 
United States (JA 172-179). 

On the date of the hearing, appellants’ attorney also 
sent a letter to Judge Tamm stating that ‘‘a substantial 
portion, perhaps all, of the documents called for by the 
discovery order’’ had been received in New York and were 


5 The accounts through which Heydt made remittances of funds 
received from the Thyssen Bank, Berlin, were maintained in the 
Locarno branch (JA 230). 
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being forwarded to Washington, and that ‘‘with the pro- 
duction of these documents, there has been substantially 
complete compliance with the order of the Court’? (JA 
375-376). Based on counsel’s representations, Judge 
Tamm vacated his prior dismissal of appellants’ complaint 
and directed that all discovery be completed by July 1, 
1956 (supra, p. 3). 

The documents described as ‘‘a substantial portion, per- 
haps all, of the documents called for by the discovery 
order’’ consisted of 12 folders (JA 375-376). Contrary to 
the representations made, however, these folders contained 
only a small part of the documents required to be pro- 
duced: two of the folders were empty; the remainder con- 
tained documents dated subsequent to 1945, i.e., not docu- 
ments for the material period covered by the order of the 
court (JA 232-235, 252-254). 

After appellees had examined these folders, they advised 
appellants’ attorneys that the documents were not in com- 
pliance with the production order, that many other docu- 
ments were missing under the various items of the produc- 
tion order, and that interrogatory 23 had still not been 
properly answered (JA 250-259). In view of the numer- 
ous missing documents—especially those pertaining to 
Heydt’s accounts in the Union Bank of Switzerland and 
the payment orders received from the August Thyssen 
Bank in Berlin—appellees, on May 31, 1956, served further 
interrogatories seeking factual information on these mat- 
ters (JA 212). 

At this point, appellants again came forward with addi- 
tional documents, including documents which had been 
“trelocated’’ by appellant Heydt (JA 236). These ‘‘re- 
located’? documents were made available to appellees in 
June 1956 and contained a number of the documents which 
appellees in their letter of May 23, 1956, had listed as 
missing (JA 236-238, 250). 

As soon as an examination of these documents had been 
completed, appellees, in a letter of June 26, 1956 to appel- 
lants’ attorneys again advised appellants that the docu- 
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ments thus far produced were incomplete and that a sub- 
stantial quantity of documents required to be produced re- 
mained missing (JA 259-263). Having received no reply 
to this letter, and after waiting for several weeks past 
the date of July 1, 1956 set by Judge Tamm, appellees, on 
August 28, 1956, again filed a motion to dismiss the com- 
plaint for non-compliance with the production order (JA 
214). 

Once more, the threatened dismissal brought some re- 
sults, for the folder of correspondence between Heydt and 
Russel for the years 1940-1944, which appellant Heydt 
had sent to Russel on August 5, 1955 (Def. Ex. 9A, JA 
854) was finally made available to appellees on September 
18, 1956 (JA 337). Likewise photostats of some of the 
payment orders transmitted to Heydt in Switzerland by 
the August Thyssen Bank during the years 1940 through 
1943 were belatedly made available to appellees’ attor- 
neys three weeks after the motion to dismiss had been filed 
(JA 331). In the months preceding the filing of the motion 
to dismiss, appellants did make available several thousand 
documents from Fides, and a number of documents from 
the Niederrheinische Bank. However, the document de- 
scribed by Heydt as ‘‘declaration Fides’’—infra, p. 22 
—was not produced. 

In opposition to the motion to dismiss, appellants once 
again submitted a document purporting to be an answer 
to appellees’ interrogatory 23 which sought information 
as to lost or destroyed documents. This answer stated, 
in substance, that the Dutch documents were in the pos- 
session of Professor Russel or Mrs. Huyer, unless they 
were destroyed; that the Swiss Federal Police had taken 
some unspecified documents; and that documents might 
still be held by Professor Russel, Mrs. Huyer, Fides or the 
Union Bank (JA 365-366). 

At this point, appellants once more asserted that all 
of the documents covered by the discovery order which 
were in existence had been produced (JA 275-276, 346). 
Following these events, the motion to dismiss was heard 
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by Judge Tamm and Judge Curran as previously described 
(supra, p. 3). 


D. The evidence concerning the missing documents 


When appellees’ motion to dismiss was heard, the docu- 
ments listed on pp. 322-24 of the Joint Appendix had not 
been produced. The evidence relating to each of these 
items will now be discussed in the order in which they 
there appear: 


(a) Items 1, 2, and 3 (Documents in Holland) 


Appellant Heydt initially testified that many of these 
documents were lost or destroyed when the premises of 
von der Heydt’s Bank and its successor, Internationale 
Kunstvereeniging, were demolished by the Germans (JA 
409-410). On cross-examination, when confronted with con- 
tradictory correspondence, he admitted, however, that all 
such documents had been removed from the building be- 
fore its demolition and had survived the war intact (JA 
411-412). The evidence also showed, contrary to appel- 
lant Heydt’s testimony (JA 411), that the destruction of 
the building was not a sudden catastrophe, but that the 
Dutch manager, Mr. Huyer, had ample time to remove 
everything in the building, even including such items as 
the chandeliers and fire-place, and that all books, records 
and correspondence of the two companies were removed to 
a safe place and kept intact (JA 265-273, 411-412; Def. 
Exs, 1A-3A, JA 848-850). Mr. Charig testified that when 
he first located the records of the two companies at Mrs. 
Huyer’s home in 1955, he was told that the books and 
records for the years 1939 to 1945 were ‘‘all here” (JA 
717-718). After Mr. Charig had verified the existence of 
such documents in Mrs. Huyer’s home in May 1955, Pro- 
fessor Russel, with appellant Heydt’s consent, removed 
many records of the two companies from Mrs. Huyer’s 
home to his own office (JA 431, 626-627, 719; Def. Exs. 
5A, 18A, 47A, JA 852, 867, 915). He thereafter notified 
Mr. Charig that the books and records of the two com- 
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panies were in his possession, but that some were lost 
(JA 719; Def. Ex. 47A, JA 915). It later developed, 
however, as related in the preceding section, that many 
of the documents pertaining to the two companies re- 
mained in Mrs. Huyer’s home (JA 731; Def. Ex. 51, JA 
920). 

A significant record missing from the files of von der 
Heydt’s Bank was the so-called ‘“VM Journal.’’ Its ex- 
istence was demonstrated by references in the current ac- 
count book (Def. Ex. 54, JA following p. 925). Although 
appellees’ letter of May 23, 1956 called attention to the 
omission of this journal (JA 250), appellants never once 
mentioned it until the subject came up during the testimony 
of Professor Russel and appellant Heydt. In the light of 
appellants’ admission that Heydt, up to the invasion of 
Holland by the Germans in May 1940, was using von der 
Heydt’s Bank to transmit remittances of money to indivd- 
uals in various countries on orders from the Thyssen Bank, 
Berlin, and in the light of the testimony of Annie Kielmann 
—a former employee of the German Intelligence Service 
—that the recipients of such remittances were German 
intelligence agents and that the common designation for 
such agents was ‘‘V-Mann”’ (JA 814-816), appellees’ con- 
tention that the VM Journal might contain records as to 
funds involved in carrying out such remittances was well 
founded.® 

The other documents missing from the records of the 
two Dutch companies follow the same pattern. Those 
covering the period up to May, 1940—such as the ‘‘Nostro”’ 
and “Vostro” books up to that date—were missing, as 
was all correspondence between Heydt and Huyer prior 


6 Professor Russel testified that, while he had never seen the 
books, in his opinion VM must have stood for the Dutch term 
“Vreemde Munt” which means foreign exchange (JA 665, 701, 
811); Mr. Charig’s testimony showed that among the books pro- 
duced was the “Devisen Journal,” in which were recorded all trans- 
actions involving foreign exchange (JA 741, 811). It was im- 
probable that two identical foreign exchange journals were main- 
tained. Furthermore, entries in the books of von der Heydt’s Bank 
were made in the German language (JA 701, 744). 
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to May 1940 (JA 742-743). Likewise, it was shown that 
the ‘‘Depotboek,’’ which other records indicated contained 
a record of Heydt’s purchase and sale of securities for 
various clients, was missing (JA 740). 

In connection with the documents of the Dutch corpora- 
tions it must also be noted that after appellees had re- 
quested production of them, and while appellees’ motion 
for production was pending, appellant Heydt and Pro- 
fessor Russel conferred in Switzerland and Holland and 
corresponded concerning appellees’ requests (JA 386-394, 
421, 439, 445, 455, 618-621, 627-628; Def. Exs. 4A-19A, 39, 
40, 42, JA 851-869, 884, 886, 892). In such conferences and 
correspondence, various proposals to defeat production 
were considered, such as bringing the books to Switzer- 
land where the local law would allegedly protect them 
from disclosure, having a Dutch court appoint a custodian 
for them in order to remove them from appellants’ con- 
trol, or to have Heydt resign as manager of the remain- 
ing corporation, Internationale Kunstvereeniging, so that 
the books would no longer be subject to his orders (ibid.). 


(b) Items 5 and 6 (Documents from appellant Heydt’s files) 


5a.—The Union Bank of Switzerland.—Appellants admit 
that after the German occupation of Holland in May, 1940, 
Heydt discontinued carrying out the remittances on orders 
from the Thyssen Bank through von der Heydt’s Bank in 
Holland and transferred such activities to Switzerland, 
where he made remittances through the Locarno branch 
of the Union Bank of Switzerland (Br. p. 3; JA 230). It 
was only after appellees’ last motion to dismiss had been 
filed that Heydt made available some 40 photostats of 
payment orders received by him from the Thyssen Bank, 
Berlin, which he effected through his accounts in the Union 
Bank of Switzerland (JA 331). Other than some docu- 
ments pertaining to the closing of one of his accounts in 
the Union Bank, no documents pertaining to these pay- 
ment activities were produced. The only explanation ap- 
pellant Heydt could offer for the absence of these docn- 
ments was that they must have been removed by the Swiss 
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Police (JA 499). Neither Heydt nor his secretary, Miss 
Hofstetter, however, was able to testify which documents 
or even which files were removed by the police (JA 397- 
398, 578-579).” 

5d. Dutch companies.—Some 68 letters between appel- 
lant Heydt and Mr. Huyer between 1940 and 1946 were 
missing from Heydt’s personal files (JA 255-256, 260-261). 
Most of these missing letters were marked by slips of 
paper giving dates, letter pumbers (both Heydt and Huyer 
numbered their correspondence) and annotations to the 
effect that the missing letter had been ‘‘removed by the 
Baron,” ‘‘kept back by the Baron’’ or ‘‘is at the Baron’s’’ 
(Deft. Exs. 24-26, 28, 30, 33A, JA 875, 876, 877, 880). None 
of the slips stated that the missing letters had been de- 
stroyed, although Heydt testified that it was his practice 
to destroy letters as soon as they had been answered (JA 
519). The bulk of the correspondence was produced, how- 
ever, and was thus preserved by Heydt, even though Mr. 
Huyer’s letters had been answered (JA 517-522). It is 
noteworthy that several letters between Heydt and Huyer 
indicated that some of the missing letters contained state- 
ments relating to Heydt’s relations with Dutch Nazis dur- 
ing the war and consequent difficulties after the liberation 
of Holland (JA 522-529; Def. Exs. 29, 31, 32, 33; JA 876, 
878, 879). 

An explanation of what was meant by the phrases quoted 
above may be found in the testimony of Miss Hofstetter, 
Heydt’s secretary. She testified that Heydt had a study 
in his own cottage, a separate building from that in which 
Miss Hofstetter worked (JA 577-578). Thus, the miss- 
ing correspondence was kept by Heydt in his own office, 
rather than being put in the files kept by Miss Hofstetter 
and her predecessors. It further appeared that Heydt’s 
secretary, except on rare occasions, had nothing to do with 


TIn fact, Miss Hofstetter could not state that any documents 
were actually removed, since she did not witness any removal, but 
only saw the officials entering with briefcases and leaving with 
briefcases (JA 578-579). 
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the files kept in Heydt’s study and did not know what 
was in them (JA 578). 

Appellant Heydt also denied that he kept any books in 
his possession in Switzerland pertaining to the transac- 
tions of the two Dutch companies (JA 529). However, a 
letter written by Heydt to Huyer dated October 21, 1940 
(Def. Ex. 33A, JA 880, 881), relating to a transaction 
with a customer of von der Heydt’s Bank (German Am- 
bassador von Stohrer), stated that ‘‘I shall debit Ambas- 
sador von Stohrer Madrid, in my private books here, in 
accordance with my letter 36, if it is not possible to do 
so there.’”? When confronted with this letter, appellant 
Heydt said that he was referring to a slip of paper on 
which he had made a note of the transaction and not to 
a book (JA 529-533). He finally identified Defendants’ 
Exhibit 35A (JA 882) as the slip of paper. This docu- 
ment admittedly had nothing to do with a debit to an ac- 
count of von Stohrer, but was an agreement to reimburse 
von Stohrer for the payment of a debt to von der Heydt’s 
Bank. 

6g. Thyssen Bank.—Except for the approximately 40 
photostats of payment orders made available to appellees 
(JA 331), appellants produced no documents relating to 
financial transactions with the Thyssen Bank. Despite the 
fact that Heydt maintained at least three separate ac- 
counts in the Union Bank of Switzerland through which 
such transactions were effected (JA 495) and that he had 
to account to the Thyssen Bank (JA 500; Def. Ex. 214, 
JA 874), he could explain the absence of documents re- 
lating to such transactions only by stating that they must 
be among those taken from him by Swiss authorities (JA 
500). 

As previously noted, despite his thoroughness in keep- 
ing his files for many years, he stated that he had no idea 
what documents were in the hands of the Swiss officials 
(JA 397-398). If documents were taken from his files, it 
was in connection with a criminal proceeding which re- 
sulted in Heydt’s acquittal (JA 398-399). Heydt, how- 
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ever, made no. attempt to: recover any seized documents 
until after appellees had moved to dismiss (JA 214; 319, 
580): Some documents produced by Heydt bore stamped 
initials indicating they had been examined by the Swiss 
police or Swiss Compensation Office, but had been re- 
turned to his files (JA 501; Def. Ex. 22A, JA 874). Ap- 
pellants introduced no evidence to explain why some of 
the seized documents were returned and others were not, 
nor did they introduce any evidence to show that Heydt 
had ever asked for a list of the documents still retained 
by the Swiss authorities. 

7. Documents from Fides.—In his answers to appellees’ 
first interrogatories concerning his ownership of property 
or investments in designated enemy and enemy-occupied 
countries, appellant Heydt responded in part by referring 
appellees to ‘‘declaration Fides’’ (JA 357, 358). No docu- 
ment bearing this title or answering this description was 
ever produced. At the hearing before Judge Curran, ap- 
pellants denied there was a ‘‘declaration Fides’’ (JA 406), 
then identified appellant Ratio’s answers to interrogatories 
as ‘‘declaration Fides’? (JA 543) and finally identified 
Defendants’ Exhibit 46 (JA 896) as being ‘‘declaration 
Fides’’ (JA 683). The last document was indeed prepared 
by Fides, but it is a statement confined solely to the prop- 
erty of appellants in the United States and not elsewhere. 
Appellants contended that Plaintiffs’ Exhibit 23 (JA 841) 
was in fact ‘‘declaration Fides.’’ This document, how- 
ever, was prepared in 1956 by Fides for submission to 
appellees in the course of production and could not have 
been the document referred to by Heydt in September of 
1955. Moreover, it is only a statement of total sums and 
contains no statement or description of the investments 
involved. 

8. Docwnents From Union Bank of Switzerland.—As 
has been stated, appellants produced only 18 pages of 
photostats obtained from the Union Bank and these re- 
lated exclusively to an inactive account of Heydt in Zurich 
for the years 1943-1945, not to his accounts in Locarno 
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(JA 230). Appellants asserted that no other records of 
the Bank were available since the Bank kept no records 
for more than ten years (JA 283). They offered no ex- 
planation for the fact, however, that they were able to 
produce in 1956 records of an inactive account for the years 
1943-1945, but could not produce similar records for ac- 
counts in the Locarno branch. 


STATUTES AND RULES INVOLVED 
See the Appendix, infra, p. 51. 
SUMMARY OF ARGUMENT 
I 


Constitutional considerations do not preclude dismissal 
of a complaint for failure to comply with a pretrial pro- 
duction order where it is established that such noncom- 
pliance is due to willfulness, bad faith or any other fault 
of the plaintiff party. These elements were amply estab- 
lished here. The dismissal in this case was not predicated 
on a theory of punishment, but on an impersonal need of 
the court below to protect essential judicial procedures— 
procedures for the discovery of crucial facts in the present 
controversy. 

It 


No error was committed by the court below in entering 
the discovery order underlying the dismissal proceedings. 
It was entered upon a sufficient showing that all of the 
documents were in the possession, custody or control of 
appellants and were in existence, as demonstrated by un- 
disputed evidence and admissions of appellants. It was 
also shown that the information contained therein was 
relevant and material to the issues presented, was not 
otherwise available to appellees and that good cause for 
a production order therefore existed. The order was en- 
tered upon a full showing of the necessary facts and after 
careful deliberation by the court below. Appellants may 
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not now assert that the documents were not sufficiently 
described in the discovery order, such objection not hav- 
ing been made in the district court. Moreover, examination 
of the order and the relevant circumstances discloses that 
the descriptions were entirely sufficient and, in many in- 
stances, precisely conformed to the description which ap- 
pellants had supplied. 
Ti 


Appellees having demonstrated to the district court that 
documents required by the discovery order had not been 
produced, although shown to have been in existence at the 
time of such order, and that appellees’ interrogatory 23 
had not been answered, the court below properly ruled that 
the burden of going forward with evidence shifted to ap- 
pellants at the hearing of appellees’ motion to dismiss. 
The proceedings below, however, did not turn upon any 
narrow questions of burden of proof. 

The extensive testimonial and documentary evidence in- 
troduced at the nine-day hearing, and in affidavits attached 
to the motion papers, abundantly supported the findings 
of the district court that all documents required had not 
been produced, that appellants showed an unwillingness 
to make full and truthful disclosure of the facts concern- 
ing the documents and that they had failed to answer 
appellees’ interrogatory. In the light of evidence that 
missing documents alleged to have been destroyed were 
maintained intact, that documents had been removed, that 
documents were reviewed and classified as to their prob- 
able impact upon appellees’ claim before piecemeal pro- 
duction was made, that appellants determined to defeat 
appellees’ requests for production or to show appellees 
“‘something”’ in order to avoid the impression that they 
were hiding anything, and that appellants were unwilling 
to explain in any sufficient detail the absence of docu- 
ments, the district court properly resolved against ap- 
pellants the issue of credibility presented and concluded 
that they. were unwilling to comply with the discovery 
order in good faith. In view of the prolonged proceed- 
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ings during which efforts were repeatedly made to obtain 
fall compliance by appellants and in view of appellants’ 
assertions, contrary to the evidence, that all documents 
had been produced, the court did not abuse its discretion 
in ordering dismissal of appellants’ complaint. 


IV 


The refusal to reopen the proceedings after remand for 
the purpose of receiving newly-discovered evidence did not 
constitute an abuse of discretion. The evidence character- 
ized by appellants as ‘‘newly-discovered’’ was not of that 
character; it was long-delayed, partially produced mate- 
rial which they possessed at all times, which in the exercise 
of proper diligence could have been timely produced, and 
which in fact, under the production order, should have 
been produced almost three years earlier. Even if ad- 
mitted, the evidence was not of such nature as to have 
changed the outcome below. Moreover, the motion was 
untimely, since it should have been filed within ten days 
after the entry of judgment—not almost two years later. 


ARGUMENT 


I. Constitutional Considerations Do Not Preclude Dismissal of 
the Action 


Appellants contend that constitutional limitations pre- 
clude dismissal of its action under the circumstances of 
this case (Br. 34-37), placing heavy emphasis on the Su- 
preme Court’s decision in Societe Internationale v. Rogers, 
357 U.S. 197 (hereafter ‘‘Interhandel’’). Since appel- 
lants’ arguments on a number of other points are also pre- 
dicated on that decision, we deem it essential to discuss 
the import of the Interhandel holding at the outset. 

That action was brought by a Swiss holding company 
to recover assets vested as enemy property. Pursuant 
to Rule 34, F.R. Civ. P., the Government moved for dis- 
covery of records of a Swiss banking house and the dis- 
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trict court, noting an intimacy between the plaintiff and 
the banking house verging on identity of the two firms, 
found that the plaintiff had ‘‘control’’ over the documents 
and issued a discovery order. Swiss authorities thereupon 
took constructive possession of the bank’s records and 
prohibited their inspection on pain of fine and imprison- 
ment. Subsequently, the Swiss Government approved a 
plan for a neutral investigator to inspect the records for 
relevancy and to secure production of relevant documents 
by letters rogatory. The trial court found that the action 
of the Swiss authorities was authorized by their law and 
that Interhandel had acted in good faith in attempting 
to obtain the records. Nevertheless, it held that this con- 
stituted insufficient compliance with the discovery order, 
and the complaint was dismissed with prejudice under 
Rule 37(b) (2) (iii), F-R. Civ. P. This Court affirmed the 
dissmal (93 U.S. App. D.C. 232, 225 F. 2d 532), but rested 
the power to dismiss principally on Rule 41(b). The Su- 
preme Court reversed and remanded, holding that (1) de- 
spite the effect of Swiss law, the Swiss banking firm’s 
documents were under Interhandel’s ‘‘control’’ within the 
meaning of Rule 34; (2) the proper source of the power 
to dismiss was Rule 37(b) rather than 41(b)—the latter 
being concerned with trials rather than discovery; but that 
(3) Rule 37— 


* © © should not be construed to authorize dismissal 
of this complaint because of petitioner’s noncompliance 
with a pretrial production order when it has been es- 
tablished that failure to comply has been due to in- 
ability, and not willfulness, bad faith, or any fault 
of petitioner. [Interhandel, supra, 357 US., at 212; 
emphasis added. ] 


The corollary of this interpretation, of course, is that 
where the recusant party has acted willfully or in bad faith, 
or has been guilty of some other fault, Rule 37(b) fur- 
nishes ample power for a trial court in a proper case to 
order dismissal with prejudice for noncompliance with dis- 
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covery orders. We demonstrate under Point III below 
that the record here is replete with instances not only -of 
one of these elements, but of all three. 

Aside from this distinguishing feature there is, more- 
over, no suggestion in this case that appellants’ failure 
to comply with the discovery order was due to an inability 
imposed by the law of another sovereign, so as to bring 
this case within the purview of Interhandel. Appellants 
seem to suggest (Br. 38) that some items in the produc- 
tion order here in issue involved records of independent 
banking institutions in Switzerland and that therefore 
nonproduction is excusable. The production order (JA 
123) referred to ‘‘documents * * * in the possession of 
the Union Bank of Switzerland relating to an account or 
accounts with said bank * * * in the name or names of 
any of the plaintiffs herein ° * *.’? —hence records within 
appellants’ ‘‘control.’’ The law has always been that if 
a person has a legal right to enforce a demand for a docu- 
ment, a production order for such document is proper. 
See, eg., Reeves v. Pennsylvania R.R., 80 F. Supp. 107 
(D. Del.) (Deponent had ‘‘control’’ of income tax returns 
because she had a legal right to get certified copies).® 

Finally, appellants resuscitate the argument (Br. 36) 
that the dismissal below was predicated on a theory of 
punishment, dicredited in Hovey v. Elliott, 167 U.S. 409, 
and that no presumption of lack of merit for failure to 
produce—within the rationale of Hammond Packing Co. 
v. Arkansas, 212 U.S. 322—ought to be made. 

This Court has had opportunity to consider the breadth 
of the Hovey and Hammond doctrines in Societe Inier- 
nationale v. Brownell, 93 U.S. App. D.C. 232, 225 F. 2d 532, 
540-541. Similarly, the Supreme Court discussed these two 


8 No different result obtains under Swiss law. The purpose of 
the Swiss bank secrecy laws is to protect the client, not the bank. 
The client may always ask the bank for information concernina 
himself, or he may permit the bank to give information to third 
persons. Meyer, The Banking Secret and Economic Espionage in 
Switzerland, 23 Geo. Wash. L. Rev. 284, 293. 
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decisions at length in the Interhandel case, and concluded 
that they only left— 


* © © open the question whether Fifth Amendment 
due process is violated by the striking of a complaint 
because of a plaintiff’s inability, despite good-faith 
efforts, to comply with a pretrial production order. 
[357 U.S., at 210; emphasis added.] 


Bare power to dismiss, as distinguished from propriety 
of the exercise of the power, presents no constitutional 
problem. The Supreme Court had noted earlier in the 
Hammond case, supra, 212 U.S., at 351-3, that the power 
to dismiss for disobedience of orders of discovery was 
first conferred on the federal courts by Sec. 15 of the 
Judiciary Act of 1789, and that not since then has the 
power been questioned. Even where an order of dismissal 
was invalidated for want of power, the Court explained, 
it was not for any ‘‘especial infirmity of the judicial power 
to reach the result, but upon the broad conception that such 
power could not be called into play’’ in such manner as 
to deny due process (id., at 350). The Hammond case was 
much in the minds of the framers of Rule 37 (Interhandel, 
supra, 357 U.S., at 209), and the distinction made in Ham- 
mond between the power to dismiss and the propriety of 
the exercise of the power doubtless accounts for the plan 
of Rule 37(b), which makes the power to dismiss depend 
on whether the result is ‘‘just.’’ 

Had the dismissal in the instant case been intended as 
punishment, it would have been beyond the power of the 
court, because it would be ‘‘unjust,’’ in the words of Rule 
37(b), or contrary to due process, in constitutional terms. 
But, as the court below made clear, that was not the pur- 
pose of the dismissal. The dismissal was grounded on an 
impersonal need to protect essential jadicial procedures—- 
procedures for the discovery of the crucial facts in the 
present controversy—from frustration by appellants’ will- 
ful noncompliance with the production order. Or, in the 
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words of the court below (Conclusion of Law No. 3; JA 
1040) : ; 


Plaintiff von der Heydt’s failure in good faith to pro- 
duce records and answer an interrogatory * * * de- 
prives defendants of a full and fair opportunity to 
prepare their defense and would deprive this Court 
of evidence indispensable to a proper adjudication of 
the issues. 


The sole issue in this case, therefore, is whether the trial 
court abused its discretion in exercising its power of dis- 
missal. 


IL The Order for Production of Documents Was Properly 
Entered 


Appellants maintain (Br. 39) that ‘‘[t]he order [for 
production] undoubtedly was improvidently entered,’’ and 
suggest that ‘‘this Court would be warranted in setting 
it aside,’’ yet in the same breath they submit that they 


are not attacking the order but the lower court’s disregard 
of their ‘‘substantial compliance’’ under a ‘‘blanket dis- 
covery order.’’ (id.). 

Rule 34, F.R. Civ. P., permits, ‘‘upon motion of any 
party showing good cause therefor,’’ the entry of an order 
‘‘to produce and permit the inspection and copying * * * 
of any designated documents, papers, books, accounts, let- 
ters * * *, not privileged, which constitute or contain evi- 
dence relating to any of the matters within the scope of 
examination permitted by Rule 26(b) and which are in his 
possession, custody or control * * *’’ [emphasis added]. 

Rule 26(b) embraces within the scope of permissible 
examination ‘‘any matter * * * which is relevant to the 
subject matter involved in the pending action * * *. It 
is not ground of objection that the testimony will be 
inadmissible at the trial if [it] * * * appears reasonably 
calculated to lead to the discovery of admissible evidence.’’ 
[Emphasis added.] 
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A. The production order was not ‘‘a blanket order’’ 


Appellants charge (Br. 37, 39) that the production order 
was a “blanket order.’’? But neither in their papers in 
opposition to appellees’ motion below, nor in their motion 
for reargument, did they object to the allegedly ‘‘blanket’’ 
nature of the relief sought. This being so, appellants 
cannot raise this objection for the first time in this Court. 
American Air Export & Import Co. v. O’Neill, 95 U.S. App. 
D.C. 274, 221 F. 2d 829, 831; Demelle v. Interstate Com- 
merce Commission, 219 F 2d 619 (C.A. 1); Hazeltine Re- 
search v. Avco Manufacturing Corp., 227 F. 2d 137 (C.A. 7), 
certiorari denied, 350 U.S. 987. 

We do not rest solely on this point, however, since it 
can easily be shown that under the circumstances the order 
was entirely proper. As previously noted, supra, p. 2, 
appellees initially served interrogatories upon the appel- 
lants seeking to ascertain the existence and location of rele- 
vant documents in the possession, custody or control of 
appellants. It was agreed between the parties that such 
documents need not be listed individually, but could be 
described by the captions of the file folders in which they 
were contained (JA 371-373). 

With respect to the books and records of von der Heydt’s 
Bank N.V. and Internationale Kunstvereeniging N.V., ap- 
pellants did not see fit to include such books and records 
as documents in their possession or control in answering 
appellees’ interrogatories. Appellees through one of their 
attorneys, Mr. Charig, discovered the existence of such 
books and records on the occasion of Mr. Charig’s visit 
at the home of Mrs. Huyer, previously described (supra, 
p. 6). 

Appellees, however, were furnished with no listing of 
the individual books, or of the file folders. Since one of 
the main issues in this case revolved around the nature 
of remittances to von der Heydt’s Bank, N.V., from the 
August Thyssen Bank of Berlin in the years 1939 and 
1940, and the subsequent payments by von der Heydt’s 
Bank to persons in various countries on instructions of 
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the Thyssen Bank, and since there was evidence in the 
record (JA 53-54) that these payments were allegedly 
made on behalf of the German Intelligence Service, it is 
manifest that these payments could be reflected in any 
of the various books of account or file folders and that 
appellees were entitled to inspect all. Significant also is 
the fact that in the district court appellants not only did 
not object to the so-called ‘‘blanket’’ description of these 
documents, but relied instead upon the argument that these 
documents belonged to the two Dutch corporations and 
were not within appellants’ possession, custody or control 
(JA 84-85). 

Item 4 of the production order (JA 121) covered docu- 
ments in the possession of the Niederrheinsche Bank of 
Germany relating to appellant Heydt and the two Dutch 
corporations just mentioned. These documents were in the 
custody of an official of that bank at the time of the taking 
of his deposition and the bank was willing to produce them 
if appellant Heydt or his attorney would consent (JA 59- 
60). Appellees not having been furnished with any listing 
of these documents as a result of the refusal of appellant 
Heydt’s counsel to permit inspection, identified them in 
the only manner possible, namely by subject matter, since 
they related to the conduct of business affairs in Germany 
during the war on behalf of appellant Heydt or his Dutch 
corporations.° 

Items 5 and 6 of the production order (JA 121-2) called 
for the production of documents from the files of appellant 
Heydt, relating to certain designated corporations or per- 
sons. When a description of these documents was sought 
in appellees’ interrogatories, appellants, at their own re- 
quest, were permitted to describe them by the file folders 
in which they were contained (JA 371-373). Consequently, 


® Virtually all of the documents desired from the Nieder- 
rheinsche Bank were produced and this item of the order was there- 
fore not one of the major items in controversy. With respect to 
this item, as well, appellants made no complaint in the court below 
of the adequacy of the description of the papers requested and 
several were specifically described. 
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appellees’ motion for production, and the production order, 
described the documents in the very same manner in which 
they were described by appellants (JA 50-51, 121-122, 355- 
358). Since the corporations or persons so designated in 
these items of the order were those with which appellant 
Heydt had done business or had carried on banking trans- 
actions in issue in this action, or related to persons em- 
ployed or retained by him in the conduct of business 
activities herein involved, the folders as described by ap- 
pellants were obviously relevant. It will not lie for appel- 
lants to complain of the adequacy of a lesser description 
which they themselves were permitted to supply upon the 
representation that a more detailed description would be 
too burdensome. 

Items 7 and 8 of the production order (JA 122-3) were 
concerned with documents in the possession of Fides Un- 
ion Fiduciaire and the Union Bank of Switzerland. Ap- 
pellant Heydt’s answers to appellees’ interrogatories re- 
ferred appellees to documents in the possession of Fides 
and the Union Bank of Switzerland (JA 357-358) without 
stating what these documents were or giving any descrip- 
tion thereof. The documents im the possession of Fides, 
as referred to by Heydt in his answers to interrogatories, 
related to investments in designated enemy or enemy- 
oecupied countries. The documents in the possession of 
the Union Bank rélated to accounts with that bank through 
which the monies received from the Thyssen Bank of 
Berlin—allegedly on behalf of the German Intelligence 
Service—had been deposited and disbursed. As to these 
items, again, appellants made no objection to the request 
for documents of Fides or the Union Bank upon the ground 
of inadequacy of description and, indeed, they could not, 
for no description had been supplied and the items were 
carefully limited as to subject matter (JA 51-52). 


B. Good cause 


The granting of a motion under Rule 34 requires an 
exercise of judgment by the court and a demonstration of 
need by the party seeking production. Martm v. Capital 
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Transit Company, 83 U.S. App. D.C. 239, 170 F. 2d 811. 
Such need, and consequently good cause, are shown, how- 
ever, if the moving party must establish his case in whole 
or in part, through documents in the possession, custody 
or control of the adverse party. Societe Internationale 
v. Clark, 9 F.R.D. 263 (D.C.D.C.). This requirement was 
abundantly satisfied in the circumstances presented to the 
court below. 

The evidence as to the remittances received from the 
Thyssen Bank of Berlin and disbursed by appellant Heydt 
through accounts maintained in the von der Heydt’s Bank, 
N.V. and the Union Bank of Switzerland were matters 
peculiarly within appellants’ knowledge and not otherwise 
available to appellees. Appellees have no subpoena power 
in Holland to compel the production for examination of 
records of Dutch corporations. In Switzerland, not only 
does such subpoena power not exist in favor of a foreign 
government, but Swiss law actually prohibits, under pain 
of criminal penalties, the disclosure of such information 
to a foreign government (JA 106, 107). Likewise, the 
United States Government, after the restoration of sov- 
ereignty to Western Germany, has had no subpoena power 
in the Federal Republic and could not compel production 
of the records of the Niederrheinsche Bank in that coun- 
try. The only manner, therefore, in which appellees could 
obtain production (after it had been refused by appellants) 
of the documents of the Dutch corporations, the Swiss banks, 
the German bank, or appellant Heydt’s own files, was by 
motion to compel such production under Rule 34. 

The main source of information for the evidence relat- 
ing to payments handled for the Thyssen Bank allegedly 
on behalf of the German Intelligence Service were appel- 
lant Heydt’s own files relating to persons or corporations 
concerned in those transactions, the records of the Dutch 
corporations, and the records of the Union Bank of Switzer- 
land. The Thyssen Bank premises and records had been 
destroyed during the war (JA 630-631). Appellees noticed 
and took the depositions of several former German offi- 
cials who had some knowledge of appellant Heydt’s in- 
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volvement in these transactions (JA 33-39). The testimony 
adduced, however, did not complete the picture. Similarly, 
the issue of appellants’ doing business in enemy territories 
could only be determined by an examination of the rec- 
ords of the Dutch corporations, the Niederrheinische Bank, 
Fides (which handled many of such investments) and ap- 
pellant Heydt’s personal files. 

There was thus ample evidence to indicate that the docu- 
ments sought might contain material evidence on the is- 
sues presented; that this evidence could be obtained from 
documents in appellants’ possession, custody or control; 
and that this evidence was not otherwise available to ap- 
pellees. Upon these facts, good cause was abundantly 
shown. 


C. Appellants’ possession, custody or control of the 
documents ordered produced 


The first three items of the production order (JA 120) 
relate exclusively to documents of von der Heydt’s Bank, 
N.V., and Internationale Kunstvereeniging, N.V., the Dutch 
corporations of which appellant Heydt was the sole stock- 
holder, chairman of the board of directors, and manager 
(JA 613-614). Notwithstanding this, appellants did not 
see fit to list any of the documents enumerated in the first 
three items of the order as being within their possession, 
custody and control in answer to appellees’ interroga- 
tories..° The existence of these documents was established 
by an affidavit filed with the motion papers, showing that 
all books of account and records of these Dutch corpora- 
tions for the years 1939 through 1945 were in the posses- 
sion of Mrs. Huyer (an employee of Heydt), and that the 
records for those years, by Mrs. Huyer’s own admission, 
were complete (JA 69-73). After inquiries as to the ex- 


10 Jt, is well settled that a party to an action may be required to 
produce the books and records of its subsidiary. Societe Inter- 
nationale v. Clerk, 9 F.R.D. 263 (D.C.D.C.). This is true a fortiori 
where the party is not only the sole stockholder, but also the chair- 
man of the board of directors and manager, and the books and 
records are in the custody of his own employees (JA 416). 
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istence of these documents were made by appellees’ coun- 
sel, some of them were transferred to the office of Profes- 
sor Russel (supra, pp. 9-10). 

Books and records in the possession of a party’s agent 
or employee are certainly in the possession, custody or 
control of the party within the meaning of Rule 34. The 
custody by Professor Russel at a later stage of this action 
does not alter this situation, since possession by an attor- 
ney is deemed possession by the party. Hickman v. Taylor, 
329 U.S. 495, 504. In addition, the control by appellant 
Heydt of these books and papers is clearly demonstrated 
by the fact that when appellees’ counsel requested Mrs. 
Huyer to grant permission to examine these records, he 
was told that this could not be done without appellant 
Heydt’s consent (JA 72, 717). Control was thus clearly 
established. 

Item 4 of the production order covered documents in 
the possession of the Niederrheinische Bank of Germany 
relating to appellant Heydt and the Dutch corporations 
just mentioned (JA 121). As pointed out in appellees’ 
motion papers below (JA 59-60), these documents were 
in the custody of an official of that Bank at the time his 
deposition was taken by appellees, and the Bank was 
willing to produce and permit appellees to inspect such 
documents provided that Heydt or his attorney consented 
thereto. Since the production of these documents de- 
pended only upon appellant Heydt’s consent (which was 
refused) (JA 60), they were clearly within his control 
under Rule 34. 

With respect to the documents covered by items 5 and 6 
of the order, which were documents from appellant Heydt’s 
personal files (JA 62, 64, 121-122), there can be no question 
that these documents were within appellant’s possession, 
custody or control. Indeed, this was conceded in the dis- 
trict court. 

Items 7 and 8 of the order were concerned with Fides 
Union Fiduciaire and the Union Bank of Switzerland (JA 
122-123). Fides was a company engaged in the manage- 
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ment of investments of the corporate appellants which 
were holding companies wholly owned by appellant Heydt 
(JA 18, 65-66, 381-382, 405). It was thus a managing 
agent for the corporate appellants and, indeed, for appel- 
lant Heydt as well. The Union Bank of Switzerland was 
an independent Swiss bank in which Heydt maintained 
various accounts (JA 493-495). Appellant Heydt himself 
referred appellees to documents in the possession of these 
companies, when answering appellees’ interrogatories (JA 
357-358) 12 

Moreover, Fides Union Fiduciaire was acting as man- 
aging agent of appellants in handling their various in- 
vestments. As such, its records, relating to appellants’ 
own investments, were clearly within appellants’ control. 

Therefore, all the documents covered by the production 
order were clearly in the possession, custody or control of 
appellants. 

D. The existence of the documents 


The existence of the documents of the Dutch corpora- 
tions described in the first three items of the order was 
abundantly established by an affidavit which disclosed that 
appellees’ counsel was informed by Mrs. Huyer that all 
books, records and correspondence of the two Dutch cor- 
porations for the years 1939 through 1945 were being 
maintained intact in the office in Mrs. Huyer’s home (JA 
69-73). ‘The existence of these records, therefore, was es- 
tablished through the admissions of appellant Heydt’s own 
agent or employee. 

As to items 5 and 6 of the order, which called for the 


311A party may be required to produce records of a bank in 
which his account is kept. Paramount Film Distributing Corp. 
v. Ram, 91 F. Supp. 778 (E.D.S.C.). This is a specific application 
of the general rule that a party who may obtain documents upon 
his own request has control over such documents and may be or- 
dered to produce them. Nola Electric Corp. v. Reilly, 11 F.R.D. 
103 (S.D.N.Y.) ; Rosenthal v. Compagnie Generale Transatlantique, 
18 F.RS. 8a. 474, Case 1 (S.D.N.Y.); Tollefsen v. Phillips, 20 
F.RS. 34.42, Case 2 (D. Mass); Schwartz v. Travelers Ins. Co., 
20 F.RS. 34.42, Case 4 (S.D.N.Y.). 
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production of various file folders from appellant Heydt’s 
own personal files, there could never be any issue as to 
their existence. The folders required to be produced under 
these items were the folders described by appellant Heydt 
himself in his answers to interrogatories as being in his 
possession (JA 355-358). The fact that they were not all 
produced, or that some were produced without any docu- 
ments in them (JA 233) and then later additional folders 
were forthcoming (JA 236), amply corroborates the as- 
sertions of the existence of these papers made by appel- 
lees in the affidavits submitted with their motion for pro- 
duction. 

Since the order of dismissal was not predicated upon 
any refusal of the Niederrheinische Bank or the Union 
Bank to produce the documents called for in items 4 and 
8 of the order, these items of the order need not be further 
considered under this heading. 

The remaining item, namely item 7, relates to documents 
of Fides. While it is true that Fides made available photo- 
static copies of several thousand documents, it never pro- 
duced the document described by appellant Heydt as ‘‘dee- 
laration Fides’? (JA 357-358). When asked in appellees’ 
interrogatories to disclose his investments in enemy or 
enemy-occupied countries, appellant Heydt responded in 
part by stating ‘‘see declaration Fides’’ (zbid.). The ex- 
istence of ‘‘declaration Fides’’ was sufficiently established 
by appellant Heydt’s own reference to it. 


Ill. Specific Rulings and Findings Below 
A. The ruling on the burden of proof 


Appellants argue (Br. 45) that the court below imposed 
upon them the burden of going forward with the evidence, 
even though appellees had made out only a prima facie 
case on the element of existence. They say that ‘‘[i]n 
not placing upon appellees the burden of establishing pos- 
session, custody or control by Heydt of the documents 
claimed to be missing, the court committed plain error’’ 
(Br. 47). 
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In advancing this argument, appellants proceed on the 
assumption that, no matter what had transpired before, 
appellees were obligated to establish these elements de 
novo on the motion to dismiss. Significantly, appellants 
refer to no authority up-holding such a propostion, and 
we know of none. 

The fact is that the hearing on the motion to dismiss 
was but the culmination of this long-drawn-out discovery 
process. Appellees were initially required to make a prima 
facie case regarding existence, materiality, and control 
of the documents in order to be entitled to inspect them. 
But it was not necessary to repeat that showing at every 
subsequent stage of the litigation. In short, the court 
below did not relieve appellees of their obligation to make 
out a prima facie case but rather determined that it had 
been previously accomplished. 

Here, appellees through the affidavits filed in support of 
their motion had affirmatively shown that documents at 
one time in Heydt’s possession had not been produced, 
that Heydt had failed to give specific, detailed and truth- 
ful answers to appellees’ interrogatory seeking an ex- 
planation as to which documents were lost or destroyed, 
and in what manner, and that Heydt had made reluctant 
and piecemeal production of documents following denials 
that such documents existed. That appellees had sustained 
their burden and made a prima facie case in support of 
their motion is demonstrated by Judge Tamm’s memoran- 
dum opinion returning the motion to the Motions Com- 
missioner for hearing with testimony, in which he said 
(JA 352-3): 


Records made available to the defendants for ex- 
amination indicate rather positively the existence of 
other records referring to transactions enumerated 
in the records made available. Both the pattern of 
plaintiff’s conduct and the nature of the documents 
not furnished and reported as no longer in existence, 
suggest the strong probability that the records were 
carefully reviewed and classified as to their probable 
impact upon the plaintiff’s claim prior to being made 
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available to the defendants. The breaks in the chro- 
nology of records and correspondence made available, 
as well as the entire pattern of the conduct of the 
plaintiffs’ employees and representatives, raise a sub- 
stantial doubt in my mind as to the weight to be given 
to plaintiffs’ affidavits denying in general terms the 
possession or control of other documents. 


It is settled that once a party which has the burden of 
proof has made out a prima facie case, the adverse party 
has the burden of going forward and introducing evidence 
in rebuttal. Cowen Co. v. Hauck Mfg. Co., 249 Fed. 285 
(C.A. 2); Delaware Coach Co. v. Savage, 81 F. Supp. 293 
(D.C. Del.). The ruling of the court below (JA 379) that 
appellants had the burden of going forward with the evi- 
dence to rebut appellees’ prima facie case was in accord- 
ance with well-established principles. 

The court’s conclusion that— 


* * * Heydt’s failure in good faith to produce rec- 
ords within his possession, custody, and control * * ° 
relevant and material to the issues of this case * * * 
[Conclusion of Law No. 1; JA 1040], 


and that appellees— 


* * * met the burden of establishing that existing 
documents were not produced and that such missing 
documents were material to the issues involved [and 
that] the burden of going forward with the evidence, 
therefore shifted to plaintiff von der Heydt to explain 
why such documents had not been produced [Conclusion 
of Law No. 4; JA 1040-41]. 


is amply supported by the evidence adduced. 

The rule that where facts are peculiarly within the 
knowledge of one party, the burden is on that party to 
come forward with such facts is particularly applicable 
here. Rossi v. United States, 289 U.S. 89; Tendler v. Jaffe, 
92 U.S. App. D.C. 2, 203 F. 2d 14,18, 19. As Judge Learned 
Hand succinctly put it in Sternberg Dredging Co. v. Moran 
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Towing & Transportation Co., Inc., 196 F. 2d 1002, 1006 
(C.A. 2): 


It is often a controlling factor in deciding where to 
throw the burden of producing evidence—and obvi- 
ously it ought to be—that the proper party to charge 
is he who alone could discover the truth.” 


And as this Court further pointed out in the Tendler case, 
supra, 203 F. 2d, at 19, there is a corollary rule that 


* * © the omission by a party to produce relevant and 
important evidence of which he has knowledge, and 
which is peculiarly within his control, raises the pre- 
sumption that if produced the evidence would be un- 
favorable to his cause. Kirby v. Tallmade, 1896, 160 
U.S. 379, 383, 16 S. Ct. 349, 40 L. Ed. 463; Fidelity 
& Deposit Co. of Maryland v. Helvering, 1940, 72 App. 
D.C. 120, 126, 112 F. 2d 205, 211. Such presumption 
aids the case of an opposite party having the burden 
of proof. 


A valid analogy can also be drawn to criminal contempt 
cases where a prima facie case regarding the existence 
and materiality of documents ordered produced is estab- 
lished, and the defendant refuses to comply with a sub- 
poena. In such cases the burden of going forward shifts 
to the defendant. Mere denial of ability to produce does 
not discharge a defendant’s duty of either producing or 
explaining. See, e.g., London Guarantee & Accident Co. 
v. Doyle & Doak, 134 Fed. 125, 128 (C.C.E.D. Pa.) where 
the court said: 


It cannot be doubted, I think, that the burden of 
proof was upon them. The court’s order ° ° ° nec- 


12 Duell v. Duell, 85 U.S. App. D.C. 78, 178 F. 2d 683, cited 
by appellees (Br. 44) is not authority for a contrary conclusion, 
because there was no evidence in that case that the documents re- 
quired to be produced were in Duell’s possession, custody or control. 
Moreover, that case involved the striking of an answer and. the 
rendering of a default judgment against a defendant because he 
was in civil contempt—and not a question of burden of proof. 
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essarily implied that the books and papers were in 
existence, and within the defendants’ reach. If they 
knew then that the facts were otherwise, it was their 
duty so to inform the court at once, and to object to 
the making of an order with which they must have 
known that they would not be able to comply. Failure 
thus to act at the proper time is properly followed by 
imposing upon them the burden of excusing their ap- 
parent disobedience to the order; and the same result 
follows, even if they were ignorant concerning the 
existence and whereabouts of the books, but did not 
take the trouble to ascertain in advance whether or not 
they could comply with such an order, and contended 
themselves with resisting the application upon other 
grounds. When a court requires the production of 
documents, it is presumed that these can be had; and, 
while the presumption is not conclusive, it has force 
enough to compel the party upon whom the order is 
made to undertake the task of showing to the court’s 
satisfaction why the order cannot be fully complied 
with. If he leaves the matter in doubt or uncertainty, 
the presumption is not overcome, and the usual con- 
sequences of failure must be borne by the party who 
has failed to sustain the burden of proof. * * * 


The court below, therefore, had ample authority to require 
appellants to come forward with evidence that the missing 
documents did not exist. 


B. The findings of appellants’ lack of good faith 


Appellants made no effort to comply with the discovery 
order until after Judge Tamm had granted appellees’ first 
motion to dismiss (JA 143-149). Then, after appellants 
had represented to the district court on April 20, 1956 
that ‘‘most, if not all,’’ of the documents required under 
the order had arrived in the United States and would be 
produced, and that this constituted ‘substantial compli- 
ance’’ with the order (JA 375-376), inspection revealed 
that virtually none of them related to the years 1939-1945 
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specified in the order and that two folders were empty 
(JA 232-235, 252-254). Appellants’ explanation was that 
neither Heydt nor his counsel had bothered to look at 
the documents to see whether or not they were the ones 
called for by the order (JA 483-491, 564-565, 584-585). 

After appellees informed appellants that the documents 
thus produced were by no means even a small part of 
the documents required (J.A 252-254), appellants came for- 
ward with another set of folders, bearing substantially the 
same titles and containing some documents for the proper 
years (JA 236-238, 485-491). The explanation offered by 
Heydt and his secretary, Miss Hofstetter, was that this 
second batch of documents had been mislaid in the library 
of Heydt’s own cottage (JA 487-488, 564-566). The files 
in that cottage were kept only by Heydt himself; his secre- 
taries did not maintain or work with them and only had 
access to them when requested by Heydt (JA 577-578). A 
reasonable inference from this is that Heydt first put these 
documents aside in his library until after he learned that 
the production of the first set of files had not achieved 
the desired result, namely to convince appellees (and the 
court) that they constituted full compliance with the dis- 
covery order. 

The same pattern of conduct was followed by Professor 
Russel in dealing with the documents of the two Dutch 
companies. Apparently fearing that Mrs. Huyer might 
give Mr. Charig full access to those files before any docu- 
ments prejudicial to Heydt could be removed, Russel, with 
Heydt’s consent, appointed himself custodian over them 
(JA 431, 626-627, 719; Def. Exs. 5A, 18A, 47A, JA 852, 
867, 915). Some of them he took to his own office for tax 
purposes (JA 669-670). Again piecemeal tactics of pro- 
duction were used. At first Professor Russel said that the 
documents in his office were all that were in existence (JA 
729; Def. Ex. 43, JA 893). Then, when Mr. Charig’s in- 
vestigation showed that they were not, he allowed Mr. 
Charig to go through the six filing cabinets and a cupboard 
in Mrs. Huyer’s home, where in less than two hours Charig 
found numerous other documents covered by the order 
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(JA 730-731; Def. Ex. 51, JA 920-921). Again, when 
Charig’s examination showed that documents were still 
missing, Russel brought to Munich two suitcases full of 
additional documents (JA 737). After each phase of this 
piecemeal delivery of documents, Professor Russel and Mrs. 
Huyer had stoutly maintained that there were no further 
documents covered by the order (JA 164, 171, 729, 734; 
Def. Exs. 43, 52, JA 893, 923). Yet each time more docu- 
ments were forthcoming. The record, therefore, contains 
ample evidence to support the Court’s finding that the 
pattern of conduct of Heydt and his representatives showed 
an unwillingness to make full disclosure of the facts con- 
cerning the missing documents. 

The discovery order required appellant Heydt to answer 
that portion of Appellees’ Interrogatory 23 which asked 
“If any of the documents are no longer in plaintiff Eduard 
von der Heydt’s possession, custody, or control because 
of loss or destruction, state when and how such loss or 
destruction occurred’’ (JA 123-124). Judge Curran found 
that Heydt’s answers to this interrogatory were ‘‘too vague 
and insufficient since the answers furnish no details as to 
any specific documents”’ (JA 817, 818). In his first answer, 
Heydt failed to respond to that portion of Interrogatory 
23 seeking the information here in question (JA 358). 
The second answer to the interrogatory was completely 
inadequate. Appellant Heydt stated that any documents 
no longer in his possession had been destroyed and that 
some of his Dutch records were destroved when his house 
was blown up by the Germans (JA 208-209). The latter 
portion of this answer, as has been shown, was completely 
untrue (supra, p. 9). The third answer stated his Dutch 
documents were in the possession of Professor Russel 
and Mrs. Huyer, unless they were destroyed; that others 
might be in the possession of Fides or the various banks; 
and, for the first time, that the Swiss authorities may be 
holding some documents, although he did not know (JA 
365-366). 

Appellants now say (Br. 41) that the interrogatory was 
vague and general, ‘‘and Heydt’s answer necessarily was 
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general.’’ However, appellees repeatedly itemized in let- 
ters to appellants’ counsel (JA 250-258, 259-262) and in 
their various affidavits (JA 219-220, 239-248, 322-324) the 
documents which appellees’ investigation showed to be 
missing. The interrogatory was obviously designed to find 
out the circumstances concerning the missing documents, 
if, in fact, they were missing. The crux of the matter is 
that appellant Heydt refused to set forth the circumstances. 

In view of the foregoing, it is clear that the evidence 
abundantly supported the several findings made below. 
(Findings of Fact 27-36; JA 1031-5) 


C. Credibility of witnesses 


The court below found that at the hearing appellant 
Heydt failed ‘‘to explain fully and honestly the reasons 
why the missing records were not produced,’’ and that 
“‘Russel’s testimony was also incredible’? (Findings of 
Fact 36-37, JA 1034-35). 

Under Rule 52, F.R. Civ. P., such a determination is 


entitled to considerable weight in an appellate court. 
Moreover, it can easily be demonstrated that the court 
below could not properly have reached any other con- 
clusion. 

Cross-examination of the witnesses Heydt and Russel 
and documentary evidence introduced by appellees proved 
that documents which they said were destroyed were in 
fact kept intact (JA 265-273, 411-412; Def. Exs. 1A-3A, 
JA 848-850) ; that they had removed documents (Def. Ex. 
17A, JA 865-866; Pl. Ex. 2, JA 820); that they had de- 
termined to show appellees ‘‘something’’ to avoid the im- 
pression that they were hiding anything (JA 428-429; Def. 
Exs. 7, 18A, JA 853, 867) ; that documents were made avail- 
able to appellees only after devious techniques were ex- 
plored to avoid their production (JA 386-394, 421, 439, 
445, 455, 618-621, 627-628; Def. Exs. 4A-19A, 39, 40, 42, 
JA 851-869, 884, 886, 892) and only after appellees had 
moved to dismiss for failure to comply with the discovery 
order (JA 229-232). 

As to documents missing from the files of the Dutch 


45 


companies, Heydt stated in his testimony (JA 409-410) 
that they were lost when the building in which they were 
housed during the war was ‘‘blown up”’ by the Germans. 
His obvious intent was to mislead the court into believing 
that a sudden catastrophe occurred which resulted in de- 
struction of the documents before anyone could save them. 
On cross-examination, however, he was shown his own 
correspondence with the local manager of the two com- 
panies, which proved that Heydt had known for many years 
that all of the books, records and correspondence of the 
two companies for the period 1939-1945 were removed from 
the building well in advance of its destruction and pre- 
served intact (JA 411-412; Def. Exs. 1A-3A, JA 848-850). 
With this explanation demolished, Heydt was unable to 
explain what happened to the missing documents (JA 411- 
415). 

Heydt’s excuse for not producing the documents missing 
from his personal files in Switzerland was first, that he 
threw away letters which had been answered and docu- 
ments which were no longer of importance to him (JA 
314, 515, 519), or, second, that the Swiss authorities had 
confiscated them and not returned them (JA 499-504, 513). 
The evidence, however, showed that Heydt had methodically 
kept his records intact and did not throw away letters when 
he answered them (JA 512-528). Thus, the missing letters 
identified by slips of paper (Def. Exs. 24-26, 28, 30, 334, 
JA 875, 876, 877, 880) had been contained in large folders 
of correspondence in which each letter was answered (JA 
512-522). It was further established that many of the 
documents once examined by the Swiss authorities were 
in his files (JA 500-501, 559; Def. Ex. 22A, JA 874). 
Heyadt consistently failed, however, to furnish any infor- 
mation as to which documents, if any, were retained by 
the Swiss authorities (JA 398-399) and which documents, 
if any, had been removed from his files and lost or de- 
stroyed (JA 125, 208, 365-366, 549-550). Yet, following 
the usual pattern, the documents which pertained to the 
transactions which Heydt carried out after May 1940 on 
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behalf of the Thyssen Bank and through the Union Bank 
of Switzerland were those that were missing (JA 323-324). 


D. Culling of records 


Appellants vehemently protest that they did not review 
or cull any records (Br. 48). We think the lower court’s 
finding to the contrary (Finding of Fact No. 28, JA 1031-32) 
is amply supported by the record. 

Appellees’ evidence showed that soon after Mr. Charig’s 
initial visit to Mrs. Huyer’s home, Heydt’s friend and tax 
adviser, Russel, with Heydt’s approval, removed many of 
the documents to his office (JA 431, 626-629, 719; Def. Ex. 
47A, JA 915). While such documents were in his custody, 
he wrote Heydt to the effect that he had removed some 
of the correspondence because ‘‘ill thinking persons [ob- 
viously appellees] might use it abusively’’ (Def. Ex. 17A, 
JA 865, 866; JA 649) and wrote Mr. Charig that some of 
the documents were lost (Def. Ex. 47A, App. 915). In the 
light of the fact that Heydt in his correspondence with 
Russel evinced particular concern that the payment orders 
carried out by von der Heydt’s Bank on behalf of the 
Thyssen Bank up to May 1940 might be prejudicial to him 
(Def. Ex. 7, JA 853) if their true nature were fully re- 
vealed, it is significant that the documents missing from 
the files of the Dutch companies covered that very period. 

It is also significant, in this connection, that Professor 
Russel first refused to produce any documents (JA 697, 
723-725), that he produced some only after the first motion 
for dismissal was filed (J A 657-658, 726), that he repeatedly 
denied the existence of others (JA 164, 171, 729, 734; Def. 
Exs. 43, 52, JA 893, 923) and then on two occasions more 
documents were found (JA 660-664, 730-732, 737), some 
of which had been in his possession for months (JA 664, 
737-738; Def. Ex. 45A, JA 896). We cannot overlook, in 
addition, Professor Russel’s several proposals to defeat 
production (Def. Exs. 44-19A, 39, 40, 42, JA 851-869, 884, 
886, 892) and his protestations that the situation was ‘‘hope- 
less’’ (Def. Ex. 40A, JA 888) and that the ‘‘case must go 


wrong’? (Def. Ex. 39A, JA 885). He went so far as to 
suggest that if some of appellants’ records in Switzerland 
were to be destroyed, they could not be produced (zbid.). 
It is evident, in view of the many instances in which state- 
ments of Heydt and Russel with regard to the existence 
of documents were shown to be untrue, that their bold 
assertions that everything in existence during the pendency 
of this litigation has been produced are not entitled to 
belief. See also supra, p. 44-46. 


IV. The Refusal to Reopen the Proceedings Was Proper 


Appellants contend (Br. 42-43) that the court below 
abused its discretion in refusing to reopen the case to 
permit evidence concerning the production and nature of 
the ‘‘V-M Journal’’ (see, supra, p. 18). 

This Court, on January 2, 1958, set aside the district 
court’s order of dismissal, and remanded with instruc- 
tions to make appropriate findings (supra, p. 3). Nine 
months later, on October 3, appellants’ counsel transmitted 
to appellees photostatic copies of correspondence between 
themsleves and Professor Russel, together with allegedly 
‘“‘newly discovered evidence’’—a photostatic copy of a 
‘““V.M. Journal’’ (JA 986). Appellees filed their proposed 
findings of fact and conclusions of law on October 16, 1958 
(id.). About three weeks later—on November 7—appel- 
lants filed with the district court a motion under Rule 59(a) 
to reopen the case for the purpose of introducing and 
considering additional testimony (JA 959). 

Appellees objected to the motion primarily on the 
grounds (1) that Rule 59, F.R. Civ. P., did not require 
reopening of the case under the circumstances set forth 
in the affidavits accompanying appellants’ motion; and 
(2) that the evidence appellants proposed to introduce 
was not ‘‘newly discovered evidence,’’ but long-delayed, 
partial production of material which they possessed at 
all times, which they could have timely produced with 
ordinary diligence and which, in fact, appellees have been 
insisting throughout that the appellants obviously had and 
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should have produced under the production order entered 
almost three years ago, on February 8, 1956 (JA 987-8). 

Rule 59(a), F.R. Civ. P., provides that ‘‘[o]n a motion 
for a new trial in an action tried without a jury, the Court 
may open the judgment if one has been entered, take ad- 
ditional testimony, amend findings of fact and conclusions 
of law or make new findings or conclusions * ° °.’? Rule 
59(b) provides that a motion for a new trial shall be served 
not later than 10 days after the entry of the judgment. 

The disposition of the motion involved a discretionary 
act on the part of the court below. We submit that the 
correct standard to be applied was set forth in English 
v. Mattson, 214 F. 2d 406, 409 (C.A. 5): 


It has been uniformly held that according to Rule 
59 of Civil Procedure, 28 U.S.C.A., a motion for new 
trial is addressed to the sound discretion of the trial 
judge, and will not be disturbed except for a clear 
abuse of that discretion. Such a motion grounded 
upon newly discovered evidence will not be granted 
unless (1) the facts discovered are of such a nature 
that they would probably change the outcome; (2) 
the facts alleged are actually newly discovered and 
could not have been discovered earlier by proper dili- 
gence; and (3) the facts are not merely cumulative or 
impeaching. 


Measured by these standards, the circumstances set forth 
in the affidavits accompanying appellants’ motion demon- 
strated that the motion should not be granted. Appel- 
lants admitted that they or their agents had possession 
of the new discovered evidence at all times. There was 
no explanation attempted as to why the search for this 
evidence was not commenced until almost two years after 
the entry of judgment, and almost three years after the 
order requiring production. No justification appeared for 
the failure to produce all of the other records which led 
to the order of dismissal. 


Appellants were content with taking the position that 
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the journal probably did not exist and that appellees 
were under the burden of affirmatively showing its ex- 
istence. On the first appeal, appellants represented to 
this Court that appellees had the burden of proving the 
existence of the Journal and had failed to sustain that 
burden. (Brief for appellants, No. 13, 855, p. 37) Over 
a year and a half passed after the entry of the lower 
court’s order of dismissal before appellants’ Dutch agent 
undertook to look for the Journal. Since all that has 
been filed with the lower court was a photostatic copy 
of what purported to be the V.M. Journal, it is beside 
the point to argue whether plaintiffs have finally pro- 
duced the same. It is clear, however, that the course of 
conduct of these plaintiffs and their agents did not meet 
the requirement of ‘‘proper diligence’’ laid down by the 
courts as a prerequisite for accepting newly discovered 
evidence. 

Moreover, the missing documents earlier discussed 
(supra, pp. 17-23) demonstrate that the ‘‘newly-discovered”’ 
V.M. Journal ** would not have changed the result reached 
by the lower court. 

Appellants’ noncompliance involved numerous docu- 
ments. Also, while the Journal was concededly a basic 
record which appellees were entitled to inspect, only two 
of the lower court’s findings of fact (Nos. 41 and 42, JA 
1035) make reference to it. It was not the crucial docu- 
ment. Not having inspected any of the other missing 
documents, it was impossible for appellees to assess their 
relative importance; who could say whether the missing 
Depotboek was more or less significant than the V.M. 
Journal? Or, whether the missing vouchers or the ‘‘Dec- 
laration Fides’’ were more or less important? 


13 Both Russel and Heydt testified that they did did not know 
whether this V. M. Journal existed. (JA 607, 668, 473-474). 
They also flatly stated, repeatedly, that they had produced “every- 
thing.” (JA 668, 471-472). 

M4 Appellees did not concede (JA 988) that the photostatic copies 
produced late in 1958 were in fact copies of the “V. M. Journal” or- 
dered produced by the lower court early in 1956. 
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Finally, if Rule 59 was applicable to appellants’ motion, 
it is obvious that it was untimely, since ‘‘the 10-day limit 
for filing fixed in Rule 59(b) cannot be enlarged under 
Rule 6(b), except as provided in subsection (c) of Rule 
59.’? Leishman v. Associated Electric Co., 318 U. S. 203, 
206. 


CONCLUSION 


The decision of the court below was made on the basis 
of a nine-day hearing in which all of the facts pertaining 
to appellants’ actions in regard to the discovery order were 
laid before it. The dismissal order followed repeated and 
extended efforts by the court and by appellees to obtain 
full compliance with the order. After the hearing of the 
first motion to dismiss, when appellants represented that 
they would comply, the court below withheld the dismissal 
order for several weeks (supra, p. 2) and then extended 
the time for production to a date four months subsequent 
to that previously established (supra, p. 3). The second 
motion to dismiss was not heard until another three months 
had elapsed and when trial was imminent. Thus the dis- 
trict court gave appellants every consideration and took 
pains to afford them ample time to comply in an effort to 
avoid dismissal. Notwithstanding this, appellants refused 
to avail themselves of the numerous opportunities to com- 
ply with the order or to explain truthfully their failure to 
comply. 

Accordingly, the dismissal below was proper and should 
be affirmed. 


Respectfully submitted, 


Wuuum H. Orrick, Jz., 
Assistant Attorney General. 


Davin C. AcHEsSON, 
United States Attorney. 


Auan S. RosENTHAL, 
Bruno A. Ristav, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 
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APPENDIX 


Section 9(a) of the Trading With the Enemy Act, 40 
Stat. 411, as amended, 50 U.S.C. App. 9(a), and the per- 
tinent provisions of Rules 34, 37, 41, and 59, Federal Rules 
of Civil Procedure, are reproduced in the appendix to ap- 
pellant’s brief, pp. 51-56. 

Section 2 of the Trading With the Eenemy Act, 40 Stat. 
411, as amended, 50 U.S.C. App. 2, reads in pertinent part 
as follows: 


Sec. 2. The word ‘‘enemy,’’ as used herein, shall be 
deemed to mean, for the purposes of such trading and 
of this Act— 


(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident with the ter- 
ritory (including that occupied by the military and 
naval forces) of any nation with which the United 
States is at war, or resident outside the United States 
and doing business within such territory, and any 
corporation incorporated within such territory of any 
nation with which the United States is at war or in- 
corporated within any country other than the United 
States and doing business within such territory. 

(b) The government of any nation with which the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or 
agency thereof. 


Rule 52(a) of the Federal Rules of Civil Procedure pro- 
vides in pertinent part as follows: 


Frxpines sy THE Court 


(a) Effect. In all actions tried upon the facts with- 
out a jury or with an advisory jury, the court shall 
find the facts specially and state separately its con- 
clusions of law thereon and direct the entry of the 
appropriate judgment; and in granting or refusing in- 
terlocutory injunctions the court shall similarly set 
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forth the findings of fact and conclusions of law which 
constitute the grounds of its action. Requests for 
findings are not necessary for purposes of review. 
Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of 
the witnesses. The findings of a master, to the extent 
that the court adopts them, shall be considered as the 
findings of the court. If an opinion or memorandum 
of decision is filed, it will be sufficient if the findings 
of fact and conclusions of law appear therein. ° * ° 
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APPELLANT’S PETITION FOR REHEARING 


Appellants hereby petition the Court for a rehearing 
pursuant to Rule 26 of this Court in respect to the 
decision and opinion of the Court rendered February 1, 
1962. The grounds on which rehearing is requested are 
as follows: 


I 


The constitutional issue presented by the denial to 
appellants of a trial on the merits is so important as to 
require rehearing. There are constitutional limitations 
upon the power of courts, even in aid of the discovery 
processes, to dismiss an action under Section 9(a) of the 
Trading with the Enemy Act without according a trial 
on the merits. Granted that, in the ordinary case, a wilful 
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refusal to comply with a production order may create a 
presumption of fact warranting dismissal, an action by a 
non-resident alien to recover property summarily seized 
by the Attorney General without prior hearing is not the 
ordinary case. Societe Internationale v. Rogers, 357 U.S. 
197, 211. The application of such a presumption here 
and the dismissal without trial on the merits violates the 
Due Process and Just Compensation clauses of the Fifth 
Amendment. Becker Steel Co. v. Cummings, 296 U.S. 74, 
79-80; Hovey v. Elliott, 167 U.S. 211. 


We deny most vigorously that there was here any bad 
faith or wilful refusal. But even if there was, there is 
no basis here for the operation of a presumption of want 
of merit. The thousands of documents which were pro- 
duced and the express statement of the court below that 
no finding of enemy taint should be implied from the 
findings and conclusions entered by it make clear that a 
presumption of want of merit is here lacking. 


We think that this Court should expressly pass upon 
the constitutional issue so that there may be no question 
before the Supreme Court in any subsequent proceedings 
that the issue was squarely raised. 
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We desire to emphasize, again, that it should be un- 
necessary here to reach this constitutional issue. We 
repeat what we said in our previous briefs and in the oral 
argument. The Government has made no claim in its 
motion for dismissal and made no showing at the hearing 
that it has in fact been deprived of a full and fair op- 
portunity to prepare its defenses. The Government sum- 
marily seized appellant’s property after an alleged in- 
vestigation. It has not stated at any time that it is not 
in a position to try the case on the merits. The produc- 
tion order in the government’s view is merely the icing 
on the cake. Surely before the drastic remedy of dis- 
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missal with its consequences of confiscation of appellants’ 
property is invoked, the government at least ought to be 
required to claim prejudice and to make some showing 
of actual prejudice. Only the most compelling existence 
of prejudice justifies the withdrawal of a remedy granted 
in recognition of an obligation created by the Constitu- 
tion. Cf. Becker Steel Company v. Cummings, 296 U.S. 
74, 80. 


Ii 


In order that the Supreme Court in any further pro- 
ceeding may know what documents have been found by 
this Court to have been wilfully withheld, we request 
the Court to clarify its statement that “the findings of 
the Court demonstrated that the documents called for. 
or at least a number of them, were in existence”, etc. 
(p. 5, Opinion). Clarification assumes critical impor- 
tance here in view of the statement by the Court that 
missing documents related to charges of collaboration. 
As we pointed out, these were 1946 documents and plain- 
tiff was not required by the production order to produce 
any 1946 correspondence. No dismissal order can be 
predicated upon any gaps in that correspondence. Re- 
move from the case, as you must, any missing 1946 cor- 
respondence, the VM Journal, Declaration Fides, and 
documents admittedly taken and confiscated by the Swiss 
authorities years before the seizure of plaintiff’s prop- 
erty, and what else is there upon which to base an order 
of dismissal. 


4 
CONCLUSION 


For the foregoing reasons, rehearing should be granted 
and upon such rehearing the order of dismissal should 
be reversed. 


Respectfully submitted, 


Isapore G. ALK 
1026 Woodward Building 
Washington 5, D. C. 


Invise Mosxkovitz 
Perer Scorer 

40 Wall Street 

New York 5, New York 
Attorneys for Appellants 
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40 Wall Street 
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